MEMORANDUM FOR KEVIN G. STRICKLIN
Administrator for Coal
Mine Safety and Health

FROM: GEORGE M. FESAK L asll -
Chairman, MSHA’s Fatality Review Committee

SUBJECT: Fatality Review Committee Decision on Chargeability

Case No.: C-2007-10
Date of accident: October 27, 2006 Date of death: October 27, 2006
Mine: Phoenix Mine

Operating Co.: Phoenix Mining Company
Decision: Non-chargeable

In a unanimous decision the Fatality Review Committee has determined that the death of
the decedent should be non-chargeable to the mining industry. The autopsy report
indicating that the likely cause of death was “Probable positional asphyxia due to seizure
disorder” was a vital factor in the decision. The employee had been found slumped over
in a running but parked front end loader. Tests were performed for elevated levels of
carbon monoxide and for oxygen deficient atmosphere. The exhaust systems of the
equipment were found to be in good order and no evidence of electrical related
malfunction was discovered. The deceased had suffered a head injury during an
automobile accident 12 years earlier and had been diagnosed with a seizure disorder as a
result. The medical examiners report and interview indicated that it was felt that the
deceased likely suffered a seizure and slumped over. Due to the effects of the seizure he
was unable to move in the cramped cab and his ventilation was impacted causing his
death. No physical trauma was found which could offer an alternate explanation and the
toxicology report found no drug related issues which could have been a factor.
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