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. CONDUCT OF | NSPECTORS

A. Et hi cs

| nspectors represent the Governnent and should act in a

prof essi onal manner. Any conduct which woul d appear to be a
conflict of interest with official duties should be avoi ded.
1. Gatuities, Gfts, Mals

MSHA enpl oyees nmay not solicit or ask for any item
regardl ess of value, froma conpany subject to MSHA

i nspections. Although the acceptance of inexpensive neals in
certain situations such as neetings or conferences nay be

acceptable, it will always be in- appropriate to accept them
in conjunction with an inspection of a particular nine or
neeting held to discuss inspection findings. 1In all cases,

the i nspector nust avoid any act that night be construed as
havi ng i nfl uenced an i nspector's decision or given
preferential treatnent to any individual or conpany.

Enpl oyees who find thensel ves the possible beneficiaries of
gifts or neals as indicated above should politely decline,
stating it is against MSHA policy to accept such gratuiti es.

2. Conflicts of Interest

Enpl oyees of MSHA are prohibited from having any personal or
private interest, direct or indirect, in any mne or the
products of any mne or in technical research or other
activities subject to MSHA inspection. Enployees may not
accept enploynment fromany private party for services in the
exam nation of any mine or private mneral property or issue
any report on the valuation of any mne or other private

m neral property. These restrictions do not apply to the
tenporary enploynent, in a consulting capacity or in the

i nvestigation of special subjects, of any engineer or other
expert whose principal professional practice is outside MSHA
Exceptions to the above policy may be granted only by the
Assi stant Secretary on an individual basis for good cause.

Enpl oyees whose positions are listed in 29 CFR 0.735 are
required to file an annual confidential disclosure of
enpl oynent and financial interests as described in those
regul ations.
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3. Menbership in Unions

Menbership in unions such as the United Steel workers of
Anmerica (USWA) is not prohibited. However, the hol ding of
uni on offices, active participation in union activities, and
use of union |legal services while enployed by MSHA are
prohibited. The use of private attorneys who nay al so
represent such unions is not prohibited.

4. Guiding Principles

MSHA enpl oyees are to avoid any action that nmay be construed
as an attenpt to influence or give preferential treatnent to
an enpl oyee or conpany. |n addition, if enployees are
contenpl ating action they should review the regul ations and
obtai n cl earance and approval fromtheir supervisor or agency
head. Avoid situations that nmay give the appearance of using
official positions for private gain. The enployee should
strive to be independent and inpartial to ensure the
confidence of the public and the integrity of the governnent.
Viol ations of the Ethics and Conduct Regul ations carry
crimnal penalties and could | ead to dismssal from

gover nnment enpl oyment and i npri sonnent.

Enpl oyees havi ng questions concerning MSHA, DOL, or Federa
governnent policies on ethics, conduct, conflict of interest,
or who may be facing a conflict of interest situation should
contact an MBHA Et hi cs Counsel or.

5. Use of Governnent Vehicl es

The Departnent of Labor Enpl oyee Handbook, QOASAM 1983
states in part that an enployee shall not ... use ..
governnment ... property ... for other than officially
approved activities.

GSA requirenents state that government-owned or | eased
vehi cl es be used only for official purposes. Vehicles
assigned to enpl oyees on either a specific trip or on a
nmont hly basis nay be parked at or near the enpl oyee's

resi dence during non-duty hours only if the enployee is
required by a supervisor to travel to a tenporary duty post
in the norning or return hone at night wthout first
reporting to the duty station. |n such event an overni ght
Par ki ng Aut horization, DL1-177,
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nmust be signed and approved by the i medi ate supervi sor and
the district manager to give enpl oyees approval to park the
gover nnment - owned or | eased vehicle at or near their residence
during non-duty hours. Approval may be given for a single
occasi on, weekly, nonthly, or yearly at the discretion of the
approvi ng of ficial

a. Transportation of Non-Official Passengers
in Governnent - Owmed or Leased Mt or Vehicl es

Aut hori zed operators of governnent-owned or | eased
vehi cl es are prohibited fromtransporting non-

gover nment persons except when such persons are engaged
in official governnent business.

b. Limtati ons on Use of Governnent-Oaned or
Gover nnent - Fur ni shed Vehi cl es

When a gover nnent - owned or governnent -furni shed vehicle
is used by an enpl oyee for official travel, its use
shall be limted to official purposes which include:

(1) transportati on between pl aces where the enpl oyee's
presence is required incident to official
busi ness;

(2) transportati on between places of tenporary | odging
when public transportation is unavailable or its
use is inpractical; and

(3) transportati on between the above pl aces and
sui tabl e eating places, drugstores, barbershops,
pl aces of worship, cleaning establishnents, and
simlar places necessary for the enpl oyee.

C. Governnent Drivers

Operators of governnent-owned or | eased vehicles nust:

(1) neet the physical standards established by the
O fice of Personnel Managenent;

(2) have a valid State, District of Colunbia, or
territorial drivers |i cense; and
(3) qualify on a road test.

District managers and the Chief, Branch of Property
Managenent, in the National Ofice may approve

enpl oyees as incidental operators after assuring

t hensel ves that the individual has net factors (1)
through (3) above. If, in the approving official's

opi nion, the individual has a satisfactory driving
record, the requirenment for the road test may be wai ved
by the approving official. At |east once every 3 years
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B

each enpl oyee approved as an incidental operator nust
be reevaluated on the above criteria and be
reapproved as an incidental operator in order to

conti nue operating governnent-owned or | eased vehicl es.

d. Use of Al cohol and Controlled Substances in

Gover nnent_Vehi cl es

The inspector's conduct is frequently under observation
by the public and al though the noderate use of al coho
during off duty hours is allowed, the use of alcohol or
control |l ed substances while driving, or driving after
its use, is prohibited.

e. Carrving of Firearns in Governnent Vehicles

Federal Property Managenent Regul ation |0l -20.313

provi des that no person on Governnent-owned property
shall carry firearns, explosives, or other dangerous or
deadl y weapons, either openly or conceal ed except for
of ficial purposes. The carrying of firearns is not an
official require- nent of any MSHA enpl oyee.

This provision also applies to notor vehicles which are
construed as Governnent property. Therefore, firearns
or other weapons or explosives are not to be
transported in Governnent vehicles at any tine.

f. Mot or Vehicle Seat Belts

MBSHA supervi sors shall give drivers of governnent-owned
vehi cl es facts concerning the value of seat belts and
ot her approved restraints and the requirenent to
fasten them before starting the vehicle. A vehicle
operated by an MSHA enpl oyee on official business shal
not be put into notion by the driver unless their own
and all passengers' seat belts are properly fastened.

This provision also applies to notor vehicles which are
construed as Government property.

| nspectors' Appearance in Hearings or Court Trials

1

Preparation for Testifying

If the testinony concerns records, be faniliar with the
material. The w tness should know what the records contain
and be able to refer to themeasily and readily.

If the testinony concerns sone event that happened nonths, or
even years before, inspectors should try to refresh their
menory. |f possible, return to the place where the event
occurred. Try to visualize the exact scene. Note |ocations
of physical objects and approxi mate di stances, since the

W tness may be asked about these details. Talking with
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others may help to recall details; however, the testinony

nmust be direct recall, not what sonebody el se renenbers or
hear say.
2. Att endance at Court or Hearings

Dress neatly, but do not overdress.

Avoi d undi gni fi ed behavior such as |oud | aughter or slovenly
posture. Snoking and gum chewing are not permitted in the
courtroom

3. Testifying

When called as a witness, stand erect while taking the oath.
Pay attention and say "I do" so that all can hear. Try not
to be nervous; there is no reason to be.

While on the witness stand the witness is sworn to tell the
truth., Tell it!

Talk to the nenbers of the jury, if there is one. Look at
them and speak to themopenly and frankly. Speak clearly and
| oudly enough so those farthest away can hear easily.

The witness should speak in his or her own words. There is
no need to nenorize testinony. Doing so is likely to nake
the testinony sound "pat" and unconvincing. Be natural
Listen carefully to each question. Understand before
answering. Have the question repeated, if necessary. Never
answer a question that is not fully understood.

Answer only the question asked. Do not volunteer information
that is not requested otherw se, the answer nmay becone

| egal Iy objectionabl e under the technical rules of evidence
and the witness nay appear biased. Wenever possible answer

directly and sinply with a "yes" or "no." Sone questions,
however, cannot be answered with a "yes" or "no." Usually
the ALJ or Judge will allow an expl anati on.

The judge or the jury want only the facts that have been
observed and are not interested in conclusions or opinions.
Usually, a witness will be unable to testify about what
soneone el se said and only expert witnesses are allowed to
gi ve concl usi ons and opi ni ons.

Whenever possible, give definite answers. Wen presenting

facts, refrain fromsaying "I think," "I believe," or "In ny
opinion." There is absolutely nothing wong in saying "
don't know." Be positive about the inportant things. If you
can't recall details, say so

Don't exaggerate. Be wary of broad generalizations. |f the
answer is wong or unclear, correct it imediately. It's
better to correct a mistake than to have an opposi ng attorney
di scover an error in the testinony. |If you realize that you
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have answered incorrectly, say, "May | correct sonething
said earlier?" or "l realize nowthat sonething | said
earlier should be corrected.”

Stop instantly when the ALJ interrupts or when the other
attorney objects to what is said. Do not try to sneak in an
answer .

Always be polite even if the attorney is not. Do not be
argunentative or sarcastic. Testifying for a long period of
time is surprisingly tiring and can cause crossness,
nervousness, anger, careless answers, and a willingness to
say anything in order to | eave the witness stand. |[|f these
synptons are felt, try to overcone them or ask the ALJ for a
5-minute break or ask for a glass of water.

4. Procedures for Handling Requests Involving Third Party
Litigation

MSHA continues to follow guidelines for enployee testinony
described in Section 2.20 of 29 CFR pronul gated by the
Departnent of Labor. Specifically, this policy relates to
the follow ng categories or requests:

a. Subpoenas served on MSHA enpl oyees requiring themto
testify or produce docunents or other material in an
adm ni strative or judicial proceeding (including |abor
arbitrations and actions brought by individuals under
Section 105(c)(3) of the Act) to which MSHA is not a

party.

b. Subpoenas served on MSHA enpl oyees requiring them to
appear at a deposition or answer witten questions
i nvolving an administrative or judicial proceeding
(including labor arbitrations and acti ons brought by
i ndi vi dual s under Section 105(c)(3) of the Act) to
which MSHA is not a party.

C. Witten or oral requests to interview MSHA
enpl oyees or to produce official MSHA docunents or
other material which may be utilized in a future
admi nistrative or judicial proceedings (including |abor
arbitrations and actions brought by individuals under
Section 105(c)(3) of the Act) to which MSHA is not a

party.

These procedures are not applicable when the matter involves
cases initiated by MSHA before the Federal M ne Safety and
Heal th Revi ew Conmi ssion or the Federal courts or when the
request is nmade by a U. S. attorney in an MSHA rel ated case.
In these instances the enpl oyee should i nformthe governnment
attorney handling the case and, unless directed otherwi se,
conply with the request. Wen this cannot be achieved, the
enpl oyee should notify the district manager who will contact
the Ofice of the Administrator for assistance.
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When a request outlined in categories a. or b. above is
received by an MSHA enpl oyee, a copy of the request, al ong
with all available pertinent information, such as any
accident report and the nane and tel ephone nunber of the
requesting party, should be forwarded through the district
manager, assistant district manager or subdistrict nanager to
the Office of the Adm nistrator for approval. If tine is of
t he essence the request should be handl ed by tel ecopier or

tel ephone. Category c. requests should be directed to the

O fice of the Admi nistrator by tel ephone.

Deci sions to authorize requests involving subpoenas for

testi nony and depositions will be issued formally and in
witing by the Ofice of the Solicitor. |In the event the

aut hori zati on nust be granted or denied within a short period
of tine, an oral determ nation nmay be given by the
Solicitor's Ofice on behalf of the Departnent of Labor

This will be confirned in witing |ater

It is MSHA's policy not to provide expert testinony in
private civil litigation. Therefore, authorization for NMSHA
testinony will normally be restricted to factual information
wi thin the personal know edge of the enployee (i.e., obtained
fromthe inspection or the correspondi ng accident report) and
will not include responses to hypothetical questions or
conjecture. |If any questions arise as to what constitutes
expert testinony in a particular case, the Counsel for Trial
Litigation in the Solicitor's Ofice in Arlington, Virginia,
may be contacted on FTS 8-235-1153.

When MSHA enpl oyees are authorized to testify, they are
considered to be on official duty and entitled to use
governnent travel and per diem However, steps nust be taken
to ensure that MSHA recovers the travel costs of enpl oyees
fromthe requesting party. To acconplish this, all vouchers
will be submtted by the enployee to the district nanager who
will in turn forward it to the Branch of Finance in Denver,
Col orado, with an expl anatory nenorandum i ndi cating that the
appearance by the enpl oyee was authori zed.

The Branch of Finance will reinburse the enpl oyee and bil
the requesting party. |n cases where reinbursenent is
tendered by the requesting party in advance of billing, any

checks or other paynents should be forwarded to the Branch of
Fi nance with the voucher

C. Health and Safety Rul es

| nspectors shall conply with state and conpany rul es and
regul ati ons except where they conflict with Federal standards or
the performance of the inspector's duties.
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Labor - Managenent Rel ati ons

I nspectors shall mamintain a posture of inpartiality toward | abor
and managenent. The inspector shall decline to give coment when
a difference of opinion exists between | abor and nanagenent on

i ssues that are not covered under the Act, regul ations, or

st andar ds.

D sput e Bet ween Labor and Managenent

An inspector shall not cross picket lines, unless the inspector is
specifically directed to do so by his or her supervisor

Si gni ng_Conpany Rel ease Forns

An inspector shall not sign a responsibility rel ease form when
entering a mne to performhis duties. An inspector nay sign a
check-in and check-out book |ocated at the nine, provided that it
does not involve release of liability. Denial of "right of entry"
for not signing a release shall be reported in accordance with
Section 108 of the Act.

Perform ng Wirk Ot her Than I nspections and | nvestigations

O her than providing technical or safety and health educati onal
assi stance, the inspector shall not assist any nine enployee or
official in the perfornmance of work. An inspector's work at a

m ne shall include health and safety discussions related to the
i nspection.

Attenpts to | nfluence MSHA Enforcenent Efforts

Any attenpt to influence the results of a nine inspection by the
of fer of nobney or other favors, nust be reported to the Metal and
Nonnetal Admi nistrator, Deputy Adm nistrator, or Administrative
O ficer immedi ately, through the chain of command. Attenpts made
to influence an inspection nmust not only be recogni zed and deni ed
but nust al so be reported.

Special Investigations into Possible Cvil and Crim nal

Violations of the Act

Under no circunstances will any Metal and Nonnetal personne
provide information to anyone outside of the Agency concerning a
matter which is under investigation for a possible civil or
crimnal violation. Exceptions to this policy will be granted by
the Admi nistrator or his designee.

Appropriate Metal and Nonnetal personnel may advi se persons being

i nterviewed of the purpose of the investigation and nmay acknow edge the
exi stence of an open special investigation. This policy is pronpted by
the interest of the Departnent of Justice in MSHA investigation of
possible civil and crimnal violations.
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I'1.  PREPARATI ON FOR | NSPECTI ONS AND | NVESTI GATI ONS

A. Cener al

Know edge of certain information and procedures is a prerequisite
to the actual on-site inspection and investigation work. The
fol |l owi ng paragraphs should provide npost of the infornmation
necessary to avoid or at |east contend with m sunderstandi ngs on
the part of those persons directly or indirectly connected with
the inspection or investigation effort.

B. Advance Notice

Section 103(a) of the Act prohibits giving advance notice of
i nspections conducted by an authorized representative of the
Secretary of Labor.

However, there are |imted occasi ons when advance notice is
contenplated by the Act. An inplied exception to the prohibition
agai nst advance notice exists in Section 103(g)(l). In this case,
where a representative of the mners or a nminer gives notice of
what he believes to be an inmnent danger, the operator or his

agent nmust be notified "forthwith." Such notification wll
usual ly have the effect of indirectly giving notice of an
i nspecti on.

The Act does not prohibit advance notice of investigative
activities (activities which are not direct enforcenent
activities). However, notice of investigative activities shal
only be given when there is a need for such notice. C earance and
di rection nmust be obtained fromthe inspector's supervisor before
notice is given for investigative activities. Investigative
activities include:

obtaining information for health and safety research

techni cal assistance, including field certifications;

obtaining information for petitions for
nodi fi cati ons, etc.;

speci al investigations;

educati on and training;

i nvestigation of discrimnation conplaints;

denonstrati ons of research or prototype equi pnent;

i nvestigation of hazard conplaints; and

conpl i ance assistance visits (CAV).
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Any information relating to inspection and investigation
schedul es, including inspector's mne assignnents, shall be
restricted solely to MSHA personnel who have need of such
know edge.

It is inportant to note that even in cases where direct

enforcenent activities are involved, it may be necessary to nake
sone type of arrangenent with personnel at the nine when certain
preparations are essential to carry out enforcenent activities.

The inportant point to renmenber is that any arrangenents or notice
relating to an enforcenent activity that is not essential to carry
out that activity is considered to be "advance notice" as the term
is used in Section 103(a) of the Act.

Cl earance nust be obtained fromthe inspector's supervisor before
notice is given for preparation essential to an enforcenent

activity. In all cases where there is a representative of m ners,
when notice of either enforcenent or investigative activities is
given, it will be given to representatives of both the operator

and the miners. Exanples of possible essential preparations are
described in the followi ng itens:

1. If an inspector intends to include a routine second- or
third-shift inspection, it mght be necessary for himto
designate a tine and neeting place so that the
representatives of the operator and mners can be given an
opportunity to acconpany the inspector. Preselected neeting
sites should not reveal the specific areas to be inspected.
However, it is recognized that the nornmal progression of an
i nspection may reveal remaining areas to be inspected.

2. When special preparations are needed during an inspection
for an exami nation of a mine power system it is permissible
for the inspector to make arrangenents for the inspection of
the electrical systemduring schedul ed down ti ne.

3. If it is necessary to interrupt an inspection for any cause,
the inspector is pernmitted to informthe operator that the
inspection is interrupted and will be resuned at the

di scretion of the inspector.

C. Pre-1 nspecti on Contacts

Upon arrival at the property, the inspector shall notify
representatives of both the miners and the operator of the intent
to conduct an inspection. The highest ranking mne official on
the property should be given an opportunity to participate in the
pre-inspection conference.

D. Opportunity to Acconpany | nspectors

Representatives of the operator and the niners shall be given an
opportunity to acconpany the inspector during the physica

i nspection of the mine and to participate in pre- and post-

i nspection conferences.
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To carry out a thorough and orderly inspection, the inspector
shoul d not allow the unavailability of a nminer or operator
representative, or other unusual condition, to delay the start of
an inspection. An inspector may limt the nunber of participants
in the inspection party and require individuals with conflicting
clains to reconcile their differences anpbng thensel ves and sel ect
a representative. The inspector may accept anyone designated by
the operator as the operator's agent.

Representatives authorized by the miners who wish to exercise
their rights under Section 103(f) of the Act should neet the

requi renents of 30 CFR 40. |If there is no authorized
representative of mners, or if the inspector is unable to
determ ne who is the representative, the inspector shall consult
with a reasonabl e nunber of miners concerning natters of safety
and health at the mne. These nminers should be selected at random
and represent the various phases of mning operations.

E. R ght of Entry

Any authorized representative of the Secretary shall have the
right of entry to, upon or through any nmine for the purpose of
maki ng any inspection or investigation under the provisions of the
Act. In the event an inspector is refused entry to a m ne,

t hreat ened or harassed whil e maki ng an i nspection, the inspector
must be familiar with the following terns, definitions and actions
to be taken.

F. Denials of Entry

Denials of entry can be either: direct denials involving a
confrontation or indirect denials involving interference, delays,
and har assnent.

Upon being denied right of entry, the inspector should first
attenpt to deternmine the reason for the denial. Was it direct or
indirect? Specific procedures nust be followed for the different
types of denials:

1. D rect

Direct denials are those in which an operator or the
operator's agent inforns an inspector that an inspection of
the mine will not be permtted.

The following situations are the nost conmmon reasons for
direct denial. The operator chooses to be sel ective by
denying entry to a specific inspector. This action could be
considered a denial of entry to MSHA as a whole. The
operator refuses to pernit inspection based on the belief
that MSHA does not have the right or authority because the
mne is not subject to the Act or that a search warrant is
necessary.

a. Denials Not Involving MBHA's Statutory Authority
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When the operator inforns an inspector that an

i nspection of the mine will not be pernmitted, and no
chal l enge is made concerning MSHA jurisdiction,_the
followi ng actions should be taken if the inspector can
safely do so: the inspector should explain to the
operator the mandatory inspection requirenents in
Section 103(a) of the Act and that there will be a
citation issued and penalty assessed for the denial of
entry. |If after explaining MSHA' s position to the
operator, the inspector is still denied entry to the
m ne, the inspector shall issue a |104(a) citation
citing a violation of Section |03(a) and establish
reasonable tine for abatenment. Suggested tine is 30
nm nutes unl ess circunstances necessitate other linmts.

I f upon conclusion of the abatenent period the operator
wi thdraws the denial and pernits the inspection, the

i nspector should term nate the citation. However, if
the operator still denies entry to the nmine, the

i nspector should issue an Order of Wthdrawal, (define
the area affected by the order as "no area affected"
unl ess specific hazards are present) and notify the

i mredi ate MSHA supervisor so that an injunctive action
may be consi dered.

b. Denials Involving MSHA's Statutory Authority

When the operator refuses to permt an inspection based
upon the belief that MSHA does not have the right or
authority to inspect the nine, the inspector should
explain to the operator the nmandatory inspection

requi rements under Section |03(a) of the Act, and that
there will be a citation and penalty assessed for the
denial of entry. The inspector should carefully note
the operator's response as to why the nmine is not
subject to the Act, then proceed as |listed above in a.
under denials not involving MBHA's statutory authority.

2. | ndi r ect

Indirect denials are those in which an operator or his agent
does not directly refuse right of entry, but takes roundabout
action to prevent inspection of the mne by interference

del ays, or harassnment. There nust be a clear intent and
proof of indirectly denying entry: for exanple, access to the
mne is blocked by a | ocked gate or other neans of bl ockage.

The nmere fact that access to the nmine is prevented by a

| ocked gate, in and of itself, does not necessarily
constitute a denial of entry. M ne managenent nay have only
closed the mine for the day and bl ocked the mine access road
to prevent vandalism However, when a | ocked gate is
acconpani ed by continued production and deliberate avoi dance
of communication with the inspector the mne operator is
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indirectly denying MSHA right of entry to the mne property.
Sone other exanples are listed below. This list is not neant
to be all-inclusive. Reference is nmade only to sone
situations which may constitute an indirect denial

a. refusal to furnish available transportation on mne
property when it is difficult or inpossible to inspect
on foot;

b. refusal to provide information or acconpany inspectors

into areas considered unsafe to travel without specific
know edge of the nmine (i.e., know edge of on shift
bl asting schedul es in netal mnes);

C. wi t hdrawi ng m ne personnel when the inspector
arrives;
d. renovi ng power fromthe mne or nmine ventilation system

when an inspector arrives (before or after production);

e. denyi ng access to the equi pnent or the
i medi ate work area;

f. deliberately withholding vital information (ownership,
responsi bl e person, nanme of operator, disposition of
product, ownership of equipnent, if critical to making
the inspection, etc.); and

g. denying entry for failure to have a search warrant.
The Suprene Court, in the 1981 case of Donovan v. Dewey
and Waukesha Linme and Stone Conpany, upheld the
authority of MBHA to conduct warrantl ess inspections.

When the mine has an |.D. nunber and the operator is known
and present and does not verbally refuse right of entry, but
takes indirect action to prevent inspection of the mine, the
i nspector should explain (a) the particular actions which are
considered to be a denial of entry; (b) the mandatory

i nspection requirenents under Section 103(a) of the Act; and

(c) that there wll be a citation and penalty assessed for
the denial of entry. |If, after explaining MSHA's position to
the operator, the inspector is still denied entry to the

mne, a |04(a) citation shall be issued citing a violation of
Section 103(a) of the Act.

I f, upon the conclusion of the abatenent period, the operator
permts the inspection, the inspector should term nate the
citation. However, if the operator still denies entry to the
m ne, an Order of Wthdrawal shall be issued under Section
104(b) of the Act. (Unless specific hazards are obvious or
known, define the area affected by the order as "no area
affected.") The inspector's imredi ate supervi sor shoul d be
notified so that injunctive procedures may be consi dered.

When the mine has an |.D. nunber and the operator is known
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but not present, and access to the nine is indirectly denied,
the i nspector should return to the office, notify the

i mredi ate MSHA supervisor, issue a |04(a) citation for a
violation of Section 103(a), and mail the citation to the
operator by certified nmail, return receipt requested. The

i nspector shall return to the mne site at the concl usion of
the abatenent period and ternminate the citation if an
inspection is allowed. |If entry is still denied the

i nspector shall issue |04(b) Oder of Wthdrawal and notify
t he MBHA supervi sor of the action taken so that injunctive
action may be consi dered.

When the nine does not have an |.D. nunber and the operator
is unknown, and access to the mine is indirectly denied, the
i nspector should return to the office, notify the supervisor
and assist in identifying the mne property and property
owner to determne jurisdiction. Wen the property is
identified and jurisdiction has been established,the

i nspector and the supervisor should neet with the operator or
agent and request access.

The operator or the agent nust be infornmed that he has been
identified as the operator, owner, |essee, etc., that NMSHA
has evidence that the operation is under the jurisdiction of
the Act, and the operator nust be given a description of the
ci rcunst ances which prevented access. The inspector should
then explain the statutory right of entry and again attenpt
to gain entry to the mne property. Should a denial of entry
agai n occur, the inspector and the supervisor should take
appropriate action dependi ng upon the type of deni al

received, as previously discussed.

G Assault or Harassnent of |nspectors

1

Enact nent of Public Law 95-87

Section 111 of Title 18 of the United States Code nakes it a
Federal crinme to forcibly assault, resist, oppose, inpede,
intimdate, or interfere with any person designated in
Section 1114 of Title 18 while such person is engaged in, or
on account of, the performance of his or her official
duties. It is acrine to assault, intinidate, or inpede MSHA
enpl oyees who are assigned to performinvestigative,

i nspection, or |law enforcenent functions. Thus, any person
who assaults, intimdates or inpedes an MSHA inspector while
the inspector is engaged in, or on account of, the
perfornmance of his or her official duties, is subject to

i nvestigation and arrest by the FBI, prosecution by the U S
Attorney in the Federal courts, and to a fine and

i mprisonnent.

Procedures to Fol | ow

MBHA policy requires the inspector to | eave the scene where a
confrontation appears to be developing into a situation where
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an apparent violation of Section 1114 or 111 is about to
occur. In order to avoid a con- frontation, the inspector
shoul d informthe person(s) that an attack on an NMSHA
inspector is a Federal crine, and that the person(s) may be
subject to investigation and arrest by the FBI. I|f an

i nspector believes that he or she may be subject to physica
harm or assault, the inspector should | eave the property

i medi ately and pronptly notify his or her supervisor

If an inspector encounters harassnent or delays during a mnine
i nspection, the inspector should attenpt to conplete the

i nspection wi thout further provoking the operator

Afterwards, the inspector's supervisor should be contact ed.

In the event of an assault, intimdation, harassnent, or the
i npedi ng of an inspection, the supervisor is responsible for
collecting all the facts, reducing themto witing, and
contacting the district nanager, assistant district nanager
or subdistrict manager. The district manager, assistant

di strict manager or subdistrict manager will notify the
speci al investigations headquarters office for further
instructions. |If the inspection is not the result of an

i mm nent danger conplaint, no inspection personnel should
return to the mine w thout approval from headquarters. If it

is an imm nent danger conplaint, an inspector and a
supervi sor should again attenpt to conduct the inspection
Nornmal |y, not nore than two inspection personnel should be
sent to the mne property at this tine.

H. Suggest ed Equi pnent _and Supplies for an | nspection

The following is a list of supplies and equi pnent that are
necessary to conduct an underground inspection. No attenpt is
made to itemze all instruments for the various gases that occur
in mnes. It is the inspector's responsibility to be prepared for
the inspection and to have any ot her specialized equipnment that is
necessary to conduct health and safety inspections of mnes and
mlls located in his assigned area. That equi pnent nay incl ude:

protective hat;

saf ety-toed boots or shoes;

safety gl asses;

hearing protection;

' dust respirator (fit-tested);

snug-fitting clothing;

lanp belt with identification tag attached and one extra
identification tag for check-in/check-out;

el ectric cap lanp and charger
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draeger gas test kit with tubes;

t orque wrenches;

oxygen indi cator;

anenonet er and stop watch;

aspirator bulb and snoke tubes;

neasuring tape and rul e;

sel f-rescuer;

caner a,

ot her specialized equi pnent as needed;

previous inspection report with copy of Legal 1.D.;

copy of Federal M ne Safety and Health Act of 1977;

safety and heal th standards book

copy of this handbook;

' A Quide to Mners' Rights and Responsibilities Under
the Federal M ne Safety and Health Act of 1977;

citation and conti nuati on books;

not ebook and bl ack i nk pens; and

ot her pertinent forms as needed.

l. Use of Caneras

The district nmanager, assistant district nmanager or subdistrict
manager nay authorize canmera use during inspections of netal and
nonmetal lic mnes subject to the follow ng special restrictions:

1. Al'l non-gassy nmetal and nonnetal mines: there are no
restrictions on canera use.
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2. Al'l gassy netal and nonnetal mnes: tests for nethane nust
be perforned prior to any use of a canera. |If nmethane is
present at levels in excess of 1% or if the inspector has
reason to believe nethane is present, only photographic
equi pnrent approved for use in gassy mnes by the Approval and
Certification Center shall be used.

3. All gilsonite mnes: caneras are prohibited.

I nspectors shall nmake a record of the physical conditions under which
t he photographs are taken along with the date, tine, place, and citation
nunber (if applicable).

A refusal to pernmit the inspector to carry a canera into the nine wll
be considered a violation of Section 103(a) of the Act and could al so be
considered an interference or hindrance of the inspector in carrying out
the provisions of the Act. |If there is a refusal to allow an inspector
to take a canera into the mne, an appropriate citation should be

i ssued, and a record should be nade of the reason(s) for taking the
canera into the nmne. The

i nspection should then be conpl et ed.
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[11. CONDUCTI NG | NSPECTI ONS AND | NVESTI GATI ONS

A. Cener al

I nspections and investigations consist of three nain phases: work
done by the inspector prior to actually going to the mne, work
done at the mne, and work done after the mne visit.

1. Work done by the inspector prior to actually going to the
ni ne.
a. CGetting paperwork together, packing up all necessary

equi pnent, checking incident rates, etc.
b. Bri efings and M ne | nspection Assignnents

When travel area assignnents or individual mne

assi gnnment s change, the inspector who has had the nine
assignnment will brief the new inspector prior to the
first mine visit. Adequate information will be

i ncluded to ensure substantial know edge is
conmmuni cat ed concer ni ng

1) maj or construction projects;

2) special mning conditions;

3) recurring injuries;

4) heal t h concer ns;

5) ongoi ng conpl i ance problens; and

6) any other significant information concerning

safety and health at the nmine to be inspected.

A general description of the conditions and practices
that exist at the mine will also be conmmuni cat ed.
Docunentation of this briefing shall be included with
the next report of an inspection at the nmine by the
new y assi gned person.

Except where permitted by the Ofice of the

Adm ni strator, Metal and Nonnetal inspection

supervi sors shall change mine assignments annual ly.

The intent of assignnment rotation is to ensure work
assignnments are equitably distributed and that the

i nspections benefit fromeach inspector's background.
This also affords nminers an opportunity to discuss
working conditions with all the inspectors froma field
of fice.

| nspection supervisors shall maintain a |ist of al

m nes assigned to their field office with the nanes of
persons assigned to conduct inspections at each ni ne.
This list shall be maintained a sufficient period of
time to indicate that inspector assignnents have been
rotated as intended.
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C. Review of Mne File

Enf orcenent personnel shall conprehensively review the
mne file prior to conducting the first inspection
after receiving the assignnent or reassignment of the
mne. At a mninum the mne file review shal

i ncl ude:
1) m ne inspection reports for the prior 2 years;
2) outstanding citations or orders;

3) whether the mine is on the 104(d) or 104(e)
vi ol ati on seri es;

4) heal t h ranki ng dat a;

5) training plans required under 30 CFR Part 48;

6) m ne ventil ation pl ans;

7) escape and evacuation plans;

8) Legal ldentity Reports;

9) injury, illness, and accident reports subnitted
under 30 CFR Part 50;

10) i nformati on concerni ng i ndependent contractors at
t he m ne;

11) petitions for nodification granted for the m ne;
and

12) any other significant information concerning
safety and health at the nmine to be inspected.

The file shall be reviewed prior to the on-site

i nspection by each inspector who participates in the

i nspection. Enforcenent personnel shall include
docunentation of the review with the next report of an
i nspection at the m ne.

Subsequent inspections of the sane nmine by the sane

i nspector shall also include a nine file review, but
may require only a review of the updates and additions
since the prior inspection. Docunentation of this
review will be included with the next report of an

i nspection at the m ne.

2. Work done by the inspector at the mine. This would include,
but is not linmted to the foll ow ng:

a. A pre-inspection conference with the highest ranking
official available and the miners' representative where
t he purpose and scope of the inspection/investigation
shoul d be di scussed and necessary arrangenents nade. A
separate conference nust be held if either party
chooses not to neet as one group. Severity and
i nci dence rates should be discussed at this tine.

b. A check of all required training certifications, plans,
and records. See F.1. Check List.

C. St andards requiring exam nation or inspections. Mre
than 30 Metal and Nonnetal mandatory standards require
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exam nations or inspections to be conducted by nine
operators. See F.2. Check List. Each of these
standards has requirenents unique to it. Enforcenent
personnel nust carefully review the requirenents of
such standards to deterni ne whether or not they apply
to conditions found during MSHA i nspections and
investigations. |If an MSHA inspector finds a citable
hazardous condition, there nay be a violation of an
exam nation or inspection standard as well.

Consequently, during each regul ar inspection, MSHA
enforcenent personnel shall gather the necessary facts
to determ ne:

1. whet her a required exam nation or inspection was
conduct ed;

2. when the exam nation or inspection was nade;

3. who conducted the exanination or inspection and,

if the standard requires a specific qualification
for that person, what the exam ner's
gualifications were; and

4, whet her the exanination or inspection conplied
with each el enent of the standard.

If an inspector finds that no required exan nation or

i nspection was conducted or that it was inadequate,
that violation shall be cited. This citation shall be
issued in addition to any which cite the primary
standard for the hazard. Citations issued for
violation of an exanination or inspection requirenent
shal | include, when appropriate, a description of any
hazar dous conditions found.

| nspectors shall carefully consider the gravity and
negl i gence of citations and orders issued for the
failure of the m ne operator to exam ne or inspect the
m ni ng environnent for unsafe conditions and practices.

Failure of a conpetent or qualified person to conduct
adequat e exam nati ons or inspections can expose m ners
to unsafe acts or conditions and, under nornma
continued mning operations, nmay constitute a
significant and substantial violation.

Failure of a mne operator to conduct exam nations or

i nspections for unsafe acts or conditions may, in the
absence of mitigating circunstances, be considered

hi ghly negligent and, where such negligence is found,
woul d be the basis for finding an unwarrantable failure

to conply.
d. Conpl ete "wal k-around" of the site.
e. Heal th surveys - full shift sanples for dust, noise,

funes, etec.
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f. | ssuance of citations, orders, and conpiling notes of
i nspection activities. Citations and orders should be
witten and issued as soon as possible after observing
the violations. The text of the citations and orders
nmust support the eval uation bl ocks whi ch have been
checked and the gravity depi cted.

g. A post-inspection conference shall be conducted after
the conpletion of an inspection. Representatives of
the operator and the miners shall be given the
opportunity to participate in the conference. Joint
conferences are to be encouraged, but the inspector
shoul d hol d separate post-inspection conferences when
requested by either managenent or labor. Al actions
taken, which are to be included in the report, should
be discussed at the conference(s). The inspectors
shoul d organi ze their notes and be in a position to
| ead the post-inspection conference.

3. Work done by the inspector after the mine visit. This would
i ncl ude, but not be limted to:
a. report witing with necessary M S dat a;
b. suppl enentary report with citations as lab results are
obt ai ned; and
C. possi bl e conpliance foll owup inspection
B. I nspection of Mnes on Idle Shifts

I nspection of mines or nlls on idle shifts shall be linmted to
pl aces where conditions are practically the sane as they woul d be
on working shifts. Escapeways, travel ways, and expl osive and

mat eri al storage areas would not be significantly different and
could be inspected on idle shifts. At underground m nes, shaft

i nspections could be held during this tine. Al other areas of

t he operation where conditions, procedures, practices, or nethods
could affect the health or safety of the worker shall not be

i nspected during these down peri ods.

C. Second- and Third-Shift | nspections

The inspector shall make sufficient inspections in nmulti-shift
operations to determine that safe conditions exist and that proper
wor k procedures and practices are applied on all shifts.

D. | nspecti on of Each Phase of M ning Cycle

Enf orcenent personnel shall observe each phase of the mning cycle
that occurs during each regular inspection of a mine or mll. The
term"mning cycle" can include, but is not limted to, activities
such as drilling, blasting (including hang-up bl asting), nucking,
timbering, scaling, and the transfer of ore. |f a phase of the

m ning cycle, such as blasting, only occurs once somewhere in the
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m ne during an inspection, the inspector nust nmake every effort to
observe the conditions and practices associated with the bl ast.

Wil e inspectors are not required to observe the conplete mning
cycle at every working place, they nust eval uate enough conditions
and practices and ask sufficient questions of mners to be
reasonably assured that work is being safely conducted during the
portions of the cycle that could not be observed.

These observations, conversations, and physical exam nations of
work conditions and practices shall be docunented by enforcenent
personnel on the appropriate MSHA Fi el d Notes.

E. Not es

The i nspector nust keep clear, concise, and factual notes during
the inspection or investigation. Good notes are essential in
order to effectively conduct the post-inspection conference and to
wite the final report. Basic to witing a report is the

organi zation of all pertinent information into clear factua

notes. Notes may prove essential if facts are questioned. Al
such notes are the property of MSHA and shall be kept in the
official files in the district office. Notes nmust be nmade for
each citation, term nation, order, or nodification
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F. Check Lists

1. During each regul ar inspection the following listed standards
which require either a plan, certification, record or
training should be checked to determ ne operator conpliance.
This list replaces the check list depicted on the inside flap
of the Safety Field Notes Booklet, MSHA Form 4000- 49,

Novenber 82 (Revised):

St andar d Brief Part No.
Nunber Description Legend 56 57
. 3461 Rock Bursts P X
. 3203 Rock Bolt Tests C X X
.4201 Firefighting Equi pment C X X
. 4361 Evacuation Drills C X
. 4363 Escape and Evacuation | nstruction C&T X
. 8520 M ne ventil ation System P X
. 8525 Mai n Fans - Mhai nt ai ned R X
. 5037 Radon Sanpling Procedures R X
Cal cul ati on and Record of
. 5040 | ndi vi dual Exposures to Radon R X
. 5047 Gamma Exposur e R X
. 14100 Sel f - Propel | ed Equi pnent R X X
.11053 Escape and Evacuati on Pl an P&T X
.12028 Continuity and Resi stance R X X
. 13015 Conpressed Air Receiver |Inspection R X X
. 13030 Fired Pressure Vessels (Boilers R X X
. 18002 Exanmi nati on of Wrk Pl aces R X X
. 18010 First Aid T X X
. 18028 M ne Energency and Sel f - Rescuer T&R X
. 19057 Hoi st Person - Medical Certificate R X X
.19121 Shafts and Hoi sti ng Equi pnent R X X
Part 40 Representati ves of M ners R X X
Part 41 Notification of Legal ldentity R X X
Part 45 | ndependent Contractors R X X
Part 48 Health & Safety Trng./Retrng. M ners R X X
Part 49 M ne Rescue Teans P, R&T X
Subpart C 50.20 Reporting Accidents

Part 50 Injuries, Illnesses

Subpart D 50.30 Quarterly Enpl oy. R X X
LEGEND: C=CERTI FI CATI ON P=PLANS R=RECORDS T=TRAI NI NG
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2. | nspectors should use this check list to insure conpliance
with all mandatory standards that require an exam nation or
i nspection to be nade by the m ne operator

Met al and Nonnetal Exani nation and | nspection Standards

56/ 57. 3401 Exani nation of ground conditions.
56/ 57. 4201 Inspection (of fire fighting equipnent).
56/ 57. 4532 Bl acksnith shops.

57. 4660 Wrk in shafts; raises, or winzes and ot her
activities involving hazard areas.
57. 4761 Under ground shops

56/ 57. 6306 Loadi ng and bl asti ng.
56/57.6311 Handling of msfires.
56/57.7003 Drill area inspection.
56/ 57.9304 Unst abl e G ound.

56/ 57. 10002 | nspecti on and nmi nt enance.
56/57. 13015 I nspection of conpressed-air receivers and ot her
unfired pressure vessels.
56/ 57. 13030 Boi | ers.
56/ 57. 14100 Safety defects; exam nation, correction and records.
56/ 57. 18002 Exami nati on of working pl aces.
56/ 57. 19023 Exam nati ons.
56/57. 19109 Shaft inspection and repair
56/57.19120 Procedures for inspection, testing, and
mai nt enance.
56/57. 19129 Exami nation and tests at begi nning of shift
56/57. 19131 Hoi st conveyance connecti ons.
56/57. 19132 Saf ety Catches.
56/ 57.19133 Shaf t
56/ 57.19134 Sheaves
57. 22206 Main ventilation failure
(I-A 11-A 11, and V-A mnes).
57.22214 Changes in ventilation
(I-A 11-A 11, and V-A mnes).
57.22229 Weekly testing (I-A Il1l, and V-A mnes).
57.22230 Weekly testing (I1-A m nes).
57.22601 Bl asting fromthe surface (I-A m nes).
57.22602 Bl asting fromthe surface (I-C m nes).
57.22603 Blasting fromthe surface (I1-A mnes).
57. 22605 Bl asting fromthe surface (V-A m nes).
57.22606 Expl osive materials and blasting units (111l nines)
G Types of Inspections and | nvestigations
1. Regul ar | nspecti ons

A regular inspection is an inspection of a mne units
entirety to determine if an inm nent danger exist sand if
there is conpliance with standards, citations, orders or
deci sions issued, or other requirenents of the Act. Al

i nspections of full-tine active and intermttent mnes shal
be designated as regul ar inspections when a regul ar

i nspection has been scheduled, as |ong as any type of work
activity is being conducted at the site.



3.

4.

Section 103(i) Inspections

| nspectors shall conduct Section 103(i) inspections at the
following intervals for specific conditions:

a. Every 5 working days, at irregular intervals, in mnes:

|iberating nore than one nillion cubic feet of nethane
or other explosive gas in a 24-hour period; or

where a nethane or other gas ignition or explosion has
occurred in such mine which resulted in death or
serious injury at any tine during the previous 5 years;
or

when sone ot her especially hazardous condition exists.

b. Every 10 working days, at irregular intervals, in mines
| i berating nore than 500,000 and up to one mllion
cubic feet of nethane or other explosive gas in a 24-
hour peri od.

C. Every 15 working days, at irregular intervals, in mines
i berating nore than 200,000 and up to 500, 000 cubic
feet of nmethane or other explosive gas in a 24-hour
peri od.

Conpl i ance Fol | ow- Up | nspecti ons

These inspections are conducted to determ ne the status
of citations, notices, and orders issued during a
previ ous inspection.

Conpl i ance Assi stance Visit (CAV)

Under the CAV program for netal and nonnetal mnes, NMSHA

i nspectors nmay nmake visits to mines in certain situations
listed below to point out potential violations wthout
nmonetary civil penalties being proposed, based on Section
502(b) of the Act which directs the Secretary "... to the
greatest extent possible, [to] provide technical assistance
to operators in neeting the requirenents of this Act and in
further inproving the health and safety conditions and
practices in coal or other nines." A CAV woul d be conduct ed
only after a request is nmade by an operator to the
appropriate district nmanager, assistant district nanager or
subdi strict manager. Such requests should be nade at least 1
to 2 weeks in advance of the desired date of visit.

The situations where the CAV programis applicable are:

new ni nes not yet producing;

seasonal , closed, or abandoned nines prior to
reopeni ng; and
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new facilities or newinstallations of equipnment in an
operating m ne.

The CAV will cover one or nore of the foll owi ng areas
as requested by the operator:

' m scel | aneous iron installations (guards,
wal kways, stairways, etc.);

' equi pnment with nmoving parts (conveyor belts, crushers,
screens, etc.);

nobi | e equi pnent (trucks, |oaders, etc.);

proposed plans and desi gns;

pl anned training; and,

ot her areas as appropriate.

The conduct of a CAVis limted to the future

uses of the mne, installation, or equipnment under
construction. The inspector, while conducting a CAV, wll

i ssue notices of violations whenever he observes

a potential violation. Each notice will be clearly narked
" CAV- NONPENALTY" and will not be included in

t he assessnent process. Operators should be aware, however,
that regul ar inspections will be made of the operations once
t hey have begun and that during the regular inspections the
inspector will look at all of the notices issued during the
CAV to ensure that the conditions and practices noted have
been corrected. |f the correction has not been nade, an
appropriate citation or withdrawal order will be issued. No
addi tional penalty, nonetary or otherwise, will be proposed
sol el y because of the previous CAV

The inspector, in conducting a CAV, is to proceed directly
to the site of the CAV and is not to conduct a regul ar

i nspection of the prem ses. However, should an imi nent
danger situation be observed, an appropriate order will be
i ssued.

Special | nspections - Procedures for Processing
Hazar dous Condi ti ons Conpl ai nts

a. Pr ocessi ng Hazardous Condi tions Conpl ai nts

Section 103(g) of the Act provides representatives of
mners or a miner (if there is no representative of
mners), the right to obtain an i nmedi ate i nspection
when he or she has reasonabl e grounds to believe that a
violation of the Act or of a mandatory health or safety
standard exists, or that an inmm nent danger exists.

In order to invoke the procedures of Section 103(g)(1)
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or (g)(2), the conplaint nust be reduced to witing
and nmust be signed by the representative of miners or
by the mner. However, many tinmes, conplaints
concerning hazardous conditions do not neet the
technical requirenents of Section 103(g). The health
and safety of mners are best served by exani ning al
notifications of the possible existence of hazardous
condi ti ons, even though a specific conplaint may not
strictly adhere to these requirenents.

Accordingly, all conplaints of alleged hazards, both
fromw thin and outside the context of the Procedures
for Processing Hazardous Conditions Conplaints in 30
CFR Part 43, nust be evaluated. |f appropriate,

i nspection steps nust then be taken

Furthernore, any witten notification of an

al l eged violation or of an imm nent danger
received froma mner at a mne shall receive

t he sane consideration and attention as that of
a notification received froma representative of
m ners.

For investigation purposes, Code-a-Phone
conplaints will be treated in the same nanner as
conplaints received in witing. Any Code-a-Phone
nessage that nentions any of the foll owi ng words:
"met hane," "gas," or "percent of;" or which
descri bes any situation which nmay be an inm nent
danger, nust be i mediately brought to the
attenti on of the Coal or Metal/Nonnetal Chief,

Di vision of Safety, for processing. The appro-
priate district nmanager nust then be notified

by tel ephone to expedite an inspection/investi-
gation. A copy of or a transcript of the Code-
a- Phone tape recording is to be subsequently
mailed to the district. After the inspection/
investigation is conplete, the district nust

send a copy of the investigation report to the
appropriate Chief, Division of Safety.

Al'l other Code-a-Phone conplaints nust be nailed

pronmptly to the appropriate district nanager. An
i nspection/investigation is then to be conducted,
and a report of its results nust be mailed to the
appropriate Chief, Division of Safety.

If a 103(g) conplaint is received, and if it is
determ ned that a special inspection is not
warranted, a witten notice of such determ nation
shal | be issued as soon as possible to the repre-
sentative of the mner(s) or to the conplainant.

If a special inspection is conducted, the MSHA

i nspector will notify the operator of the
conpl ai nt pursuant to 30 CFR 43.4(c), but the
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i nspector nust not divulge to the operator the
nane of the conplainant or the nanes of any
individuals referred to in the conplaint.

If the inspector finds that the all eged violation
or danger exists, he/she shall issue the proper
citation(s) or order(s). However, if, before

| eaving the nine, the inspector finds that no
violation(s) or inmnent danger connected with

t he conpl ai nt exists, he/she shall verbally convey
this finding both to appropriate conpany and union
officials. |In addition, upon conpletion of a
103(g) (1) inspection in which a negative finding
of violation is nade, the inspector shall provide
witten notification of that fact to the operator
and to the representative of mners or to the

m ner, before the inspector |eaves the nine
property. This notification will be witten in

| onghand on the appropriate MSHA form Any

vi ol ati on observed that does not specifically
relate to the conplaint shall be so identified

in the investigation report.

Where the representative of nminers or the niner

i nvokes the procedures in Part 43, but disagrees
with the inspector's conclusion(s), including,
for exanple, the inspector's failure to issue an
"unwarrant abl e" citation or order, the review
procedures in Section 43.7 may be utilized.

b. 30 CFR 43.7 Infornal Revi ew

VWhere a witten conplaint under Section 103(g) of
the Act has been submitted to MSHA and the

aut hori zed representative refuses to issue a
citation with respect to the alleged violation or
i mm nent danger, the representative of mners or
m ner nay obtain review of the refusal in
accordance with the procedures outlined in 30 CFR
Section 43.7(b).

This informal review procedure also applies to
conpl aints by representatives of nminers or mners
for failure on the part of the authorized
representative to issue a 104(d) "unwarrantabl e"
citation or order, even though a 104(a) citation
or order was issued.

After receipt of the witten request for review
the district manager will follow the procedures

in 30 CFR 43.7(c) and (d). The district nmanager's
deternmination in the matter shall be final

Di scrimnation Conpl aint | nvestigation
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Section 105(c)(1) of the Act, prohibits any person from
bei ng di scharged or in any nmanner discrimnated agai nst
because such person has filed or nade a conpl ai nt
alleging a health or safety violation in a m ne.

Section 105(c)(2) of the Act provides that

di scrimnation conplaints may be filed with the

Secretary of Labor. The following are to be adhered to in
the i npl enentati on of Section 105(c):

a. Before an official investigation may begin
on a discrimnation conplaint, a docunent
al | eging discrimnation nust be signed by
one or nore of the persons allegedly dis-
crim nated agai nst.

b. The docunent can, and nust, be received by
an MsSHA enpl oyee in any MSHA office. Al
MSHA enf orcenment personnel are expected to
be famliar with the provisions of Section
105(c) in order to receive conplaints in
t he absence of field office supervisors and
in order to be capable of responding to
guestions posed during inspections.

C. Conpl ai nts of alleged discrimnation shall not
be accepted by inspectors and ot her MSHA personne
when they are not in an MSHA office because
potential delays would seriously affect the tight
investigation tine-table set forth in the Act.

Section 105(c)(3) of the Act states, in part, that:

"Wthin 90 days of the receipt of a conplaint filed
under paragraph (2), the Secretary shall notify, in
writing, the mner, applicant for enploynent, or
representative of mners of his determ nation as to
whet her a violation has occurred.”

Departnental policy, as set forth by the Assistant
Secretary of Labor for Mne Safety and Heal th, nandates
that MSHA' s investigation and deci sion apparatus

i nvol ve several responsible departnental el enents.
These include Special Investigation headquarters'
personnel and regi onal and headquarters attorneys in
the Ofice of the Solicitor.

In order to achieve the 90-day statutory tinmefrane,
MSHA policy requires, to the extent possible, that

wi thin 45 days of the receipt of the conplaint, the
speci al investigator shall conplete the investigation,
prepare a final report, and subnit it by certified
mail to the headquarters office.

The final report shall include a cover sheet
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indicating: the date the conplaint was received,
the deadline for submitting the report to the
headquarters office, and the date the fina

deci sion nmust be made. Recommendations and
concl usions by the investigator, based upon

the facts gathered during the investigation
shall be attached to the final report.

The recommendations will not be a part of the
official investigative report, but will be used

in assisting the MSHA headquarters office and

the Solicitor's Ofice in arriving at a decision
whether a violation of 105(c) has been established,
and whet her a conpl aint should be filed.

The decision to go forward with a discrinination
action shall be nade by the appropriate Solicitor's
O fice. However, when desirable, an MSHA-Solicitor
conference to review the case may be held by tele-
phone or in person. The Solicitor's review and any
conference and subsequent requests for additiona
information will, to the extent possible, be
acconpl i shed during the renaining 45 days of the
statutory tinefrane.

Petitions for Mddification Investigation

a. Authority

For the purpose of conducting an investigation
and preparing the witten report of the

i nvestigation, these instructions supersede
all previous instructions on this subject.

Section 101(c) of the Act provides in part:
Upon petition by the operator or the

representative of mners, the Secretary
may nodi fy the application of any

mandat ory safety standard at a nine if the

Secretary determnes that an alternative
of achieving the result of such standard

nmet hod
exi sts

which will at all tinmes guarantee no | ess than
t he sane neasure of protection afforded the

m ners of such mine by such standard, or

t hat the

application of such standard to such nine wll
result in a dimnution of safety to the miners in

such m ne.

Section 30 CFR 44. 13 del egates to the

Adm ni strator authority to issue a Proposed
Deci sion and Order regardi ng petitions for
nodi fication. Additionally, 30 CFR 44.4(c)
provides in part:
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Orders granting petitions for
nodi fication may contain speci al
terms and conditions to assure
adequate protection to mners.

The nodification, together with any conditions,
shal | have the sane effect as a nandatory safety
standard. The petitioner has the burden of
establ i shing, by a preponderance of the evidence
that the application of the mandatory safety
standard will result in a dimnution of safety to
the miners in the subject mne, or that an alter-
native nethod of achieving the result of such
standard exists which will at all tinmes guarantee
no |l ess than the sanme neasure of protection

af forded by the standard.

Cener al Pur pose

The duties of the investigator are to nake

a physical investigation of the subject of
the petition for nodification and to prepare
a report of the findings.

The investigator may, if the circunstances
warrant, furnish such recommendati ons as may
be appropriate for consideration by the head-
quarters office

The procedures as outlined bel ow shall be
followed by all MSHA personnel who are invol ved
in a Section I10l(c) investigation

The petition shall be thoroughly reviewed to
determ ne the issues involved in the petition

i. e., the allegations nade by the petitioner as
to the reasons for requesting the nodification

of the specific regulation, whether (1) an
alternative nethod or (2) a dimnution of safety.

If petitioner alleges that the application of

such standard to a nine will result in a

di minution of safety to the miners in that nne,
each specific allegation listed in the petition
nmust be investigated and addressed in the report,
even though the operator is in conpliance with the
regul ation.

Make accurate observations, neasurenents, and take
sanples, etc., for deternining the validity of any
statenents made in the petition with regard to the
request for nodification

Do not make any statenents during the investiga-
tion concerning the relative nerits of the
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request ed nodification which could be construed
as imediately granting the petition, or which
could be interpreted to inply that the petition
will be granted.

| nvesti gati on Procedures

If two or nore persons are assigned to the

i nvestigation, they shall neet to review the
petition and to deternine exactly what standard
the operator is seeking to nodify.

If references are made in the petition to specific
policies, obtain copies of these docunents to
determ ne what effect they nmay have on the

i nvestigation.

Contact may be made directly to the Chief,

Di vision of Safety, with any problens within

the scope of the investigation, or if a

determ nation is nade that additional assistance,
such as the use of technical experts, may be
required.

Contact shall be made with the petitioners,
i nform ng them of:

' when the investigation will be conducted;
' what areas of the mne will be visited;
' what equi pnent or facility will be observed

or exani ned;

' what persons will be interviewed; and
' the option of the parties to be present
during the entire investigation

Al'l areas of the nine which may be affected by the
petition shall be personally visited by the

i nvestigator. Do not rely on second-hand information
or information gained fromprior visits to the nne.

Phot ogr aphs, drawi ngs, charts and sinilar naterial
shal | be obtained and, where appropriate, included
in the investigative report.

Communi cati ons between the investigators and the
petitioner's attorneys should be avoided. One
shoul d refer the petitioner's attorneys to the
Chief, Division of Safety, if they have any
guestions concerning the investigation

Where an alternative nethod of achieving the
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results of the standard is being proposed, the
i nvestigators should test the alternative nethod
if at all possible.

The Investigative Report

The investigation shall be thorough and conpl et e,
and all areas, including any equi prent affected
by the petition, shall be personally visited and
exam ned by the MSHA investigator for the purpose
of determining the nerits of the petition. Al
findings nade by the investigator, including
nmeasurenents and other relevant facts, shall be
clearly stated in a witten, signed investigative
report.

The investigator shall prepare a report of

findings and subnit it to the Chief, Division

of Safety, through the subdistrict nanager

assi stant district manager and district manager

who shall countersign the report indicating approval or
di sapproval .

A response to each allegation in the petition nust be
consi dered and appear in the investigative report. The
response will be based on the infornation gathered
during the investigation and i nformati on known to the
i nvestigator. The report of the investigation shal

i nclude the dates of the physical investigation of the
m ne and all areas (sections) of the nine visited
relating to the 101(c) investigation, and the nanes of
all persons taking part in the investigation. At the
begi nning of the report, there shall be a brief genera
summary of the type of mine involved in the petition

t he nunber of working areas or levels in the nine, the
nunber of workers enpl oyed in various areas, and the
dai |l y schedul e.

There shall be discussion in the report concerning the
m ni ng et hods, equi pnent and any special conditions
found in the mine as they relate to the petition

It shall be clearly specified in the report upon what
basis the petitioner is seeking a nodification, i.e.
alternative nethod of achieving the results of the
standard, dimnution of safety, or both.

In drafting the report of the investigation,
statenents such as "the petition has nerit"

or "it is the opinion of the investigator that
the petition should be withdrawn" shoul d not be
a part of the investigator's report.

If an investigator believes that the petition, as
presented, does not justify a nodification of the
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safety standard and the investigator believes the
petitioner could justify his request for the

nodi fication by making certain changes or
additions in his petition, the investigator should
i ncl ude such recommended changes or nodifications
to the Chief, Division of Safety for his

consi deration and possible inclusion as a
reconmendation for stipulations.

If the investigator concludes that the petition

shoul d be denied, the investigator nust state al
pertinent facts and then follow with substantive
reasons for this recommended deni al

The investigator shall retain a copy of the
report and no further distribution shall be
made except by the Arlington office.

Provi sions for Term nating the | nvestigation

Whenever an inspector goes to a nmine to conduct
an investigation under the provisions of Section
10l, Petition for Mdification, and is inforned
by a responsible official of the conpany that the
petition will be withdrawn, the inspector wll
prepare a nenorandum docunenting the conversation
The nmenorandum shall be revi ewed and appropriate
recommendat i ons nade and forwarded to the Chief,
Di vi si on of Safety.

When the mine in a petition has changed ownership,
the investigation of the petition shall be nade
unl ess the new owner subnits a wthdrawal of

the petition.

Whenever an inspector goes to a nmine to conduct

a 101(c) investigation and finds that the mne

or any of the follow ng circunstances or

condi tions preclude an investigation, a menorandum
containing substantial and specific evidence shal
be prepared and subnitted to the Chief, Division
of Safety:

' the mine is not working and the operator
cannot give a definite date as to when
access to the areas or equi pnent can be
made;

' the entire mine is closed or sealed for
any reason;

' the inspector is denied entry; or

' the mine is permanently abandoned, or
tenporarily abandoned with no definite
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8.

date of resunption of production or activity.
f. Concl usi on

When a request fromthe Chief, Division of Safety,
is received for a 101(c) investigation by the
district office, the investigators shall pronptly
initiate the investigation as to the nerits of the
petition. The investigative report should be in
the Division of Safety within 30 days.

One of the objectives is to nake the investigation
in atinely manner, recognizing that there may be
ot her reasons why the investigation cannot be nade
within the tine established. Wen this occurs,
the Division of Safety is to be infornmed of the
reasons, and additional time requested.

Treasury (ATF) Conpliance | nspections by NMSHA
| nspectors

a. Cener al

MBHA i nspectors will conduct conpliance
i nspections during each of their regul ar
i nspections of mine operators holding
permts or licenses under 18 U S. C. 841
et seq. and applicable regulations in
27 CFR Part 55.

MBHA i nspectors will report to the |ocal ATF

of fice any situation involving explosives on

m ne property which poses an iminent threat to
the public safety. Such action should be taken
regardl ess of whether an ATF permittee or |icensee
is invol ved

MBHA i nspectors will inspect required records
(e.g., transaction records, invoices, records

of receipt and disposition, etc.) maintained at
storage facilities of ATF |licensees and pernittees
under their jurisdiction. Reports of theft wll
be exanined as part of the verification of the
storage facility transaction records.

b. Report of Violations

Conpl i ance inspections will be reported to the ATF
regi onal adm nistrator on ATF F 5030.5, Report of
Vi ol ati ons.

Where violations are corrected during the

i nspections, the MSHA inspector will so indicate
and explain on ATF F 5030. 5.
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Where violations are not corrected during the
i nspection, the MSHA inspector will enter the
corrective action to be taken and the proposed
conpl etion date in the space provided on ATF
F 5030. 5.

Where violations are not corrected during the
i nspection or there are violations that could
affect public safety on nine property, the
foll owi ng guidelines shall apply:

' If explosives are stored in violation
of the regulations and the violation
cannot be corrected i medi ately, allow
the licensee a mnimal time to conply.
Use good judgenent in deciding this
time, considering all factors (e.g.
danger ous conbi nati ons of expl osive
materials, possibility of accidental
detonation, etc.), with the danger to
the public safety being the prine

consi deration. Ten days mnight be a
satisfactory time for correction in
one i nstance, whereas 2 days nmay

be too long in another

' It may be necessary to ask that the
expl osi ves be renoved i mmedi ately
if an extrene danger to the public
safety exists because of the non-
conpliance. Uncorrected violations
i nvolving inproperly stored expl osives
that may endanger the public safety
will be imediately referred by
tel ephone or in person to the MSHA
di strict manager who, in turn, wll
pronmptly contact the appropriate ATF
regi onal admi ni strator
' Advi se the licensee that failure to
correct by the tine specified my be
cause to institute revocation action
against the license or to deny the
renewal application.

' If reinspection shows correction has not
been nade, do not allow an extension for
correction. Subnit your report immediately,
giving all pertinent facts, and recomrend
revocation or denial. ATF personnel nay
at this tinme consider crinmnal charges if
expl osives remain in storage, but this
consi deration nmust not delay subm ssion of
t he i nspection report.
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VWhere there are no viol ations di scl osed
during the inspection, the inspector will so
i ndi cate on the ATF F 5030. 5.

Reports of violations or nonconpliance will be
reviewed by the ATF regional office. |If further
adm nistrative or judicial action is needed, such
action will be taken by ATF with the assistance of
the MSHA i nspector, where needed. The appropriate
MBSHA di strict manager should be kept inforned of
any action taken by ATF in this regard.

Vari ances

If, upon a conpliance inspection, the surface
storage facility does not neet or exceed the
m ni nrum st andards as prescribed by subpart K
of 27 CFR Part 55, but is constructed sub-
stantially equivalent to such standards, the
|icensee, pernittee, or operator nmay on his
own initiative or on the advice of the MSHA

| nspector subnit a letter requesting a
variance, in duplicate, to the ATF regiona

admi ni strator for approval. The request for a
variance will be processed as foll ows:
' The pernittee, |icensee, or operator

nmust subnit a letter requesting a

vari ance to the ATF regional adm nistrator
t hrough the MSHA inspector, who will
review it and nake recommendati ons on

a separate nmenmorandum The MSHA inspector
will then pronmptly forward the letter
request for variance and the reconmendati on
to the MSHA district manager who will retain
one copy of each docunent and transmnit

t he remmi ni ng docunent to the ATF

regi onal admi ni strator

If the variance is approved, the ATF

regional office will forward a copy of
t he variance approval to the MBHA district
manager .

If the variance is not approved, the ATF
regi onal administrator or the director
will state in a letter of disapproval to
the pernittee, |licensee, or operator why

t he variance cannot be granted and what
alternative, if any, would be acceptable.
A copy of the letter of disapproval wll
be forwarded to the MSHA district nanager.

' The ATF regional adm nistrator will pronptly
forward to the appropriate MSHA
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9.

manager (via ATF F 5400.0) 2 copies of

any request for variance under 27 CFR

Part 55 received directly fromthe

|icensee, pernittee, or operator subject to
MSHA jurisdiction. The MSHA inspector will
review the request and nake recomendati ons
on a separate nenorandum then route through
appropriate channels. ATF will take appro-
priate approval / di sapproval action

Programin Acci dent Reducti on (PAR)

a.

Initial Contact

The district manager, or delegate, shall notify
the operator of a mine that his nine has been
tentatively selected for the Programin Acci dent
Reduction and that a Part 50 Audit will be
conducted in the near future to substantiate
the selection of the mine. |If possible this
contact should be nade in person, however,

a letter to this effect nay serve the sane

pur pose.

Part 50 Audit

A Part 50 Audit will be conducted as soon as
possible after the audit forns have been

received fromthe Denver Safety and Health
Technol ogy Center (DSHTC). A copy of the audit
shoul d be forwarded to DSHTC and t he Chi ef,
Division of Safety, Arlington Ofice. Al audits
shal |l be conpleted within the first quarter of the
fiscal year, unless circunstances prevent this and

timely notification has been made to the Division of

Safety outlining the reasons.

Verification

The district manager shoul d, upon receipt of the
verification of the audit, subnmt a letter to
the mne operator verifying the selection of the
operation for participation in the fiscal year
program

In the case of a questionable audit and the
possi bl e renoval of a mne fromthe fiscal year
programthe district manager nust subnit a copy
of the following to the Chief, Division of
Safety:

the conpleted audit form

" any corrected 7000-1 and/or 7000-2 forns,
to verify changes indicated in the audit
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i.e., degree 3 injury to degree 6 or
"overreported"; and
' a nmenor andum cont ai ni ng a request for the
renoval of the operation fromthe program
and any pertinent information to justify
t he request.

The programwi ||l be inplenmented at a sel ected
operation at the beginning of the current fisca
year, and will continue through the 12 nonth

time period.

An operation shall not be renmoved fromthe
fiscal year programuntil authorizationis
received in witing fromthe Chief, Division
of Safety.

MSHA Managenent Meeti ng

In order to achieve optimum coordi nati on between PAR
and other district objectives, an assessnment should be
made of the inpact of this programon the activities
bei ng conducted. The district, subdistrict, assistant
di strict manager(s), field supervisor(s) and the PAR
coordi nator should neet and discuss all of the
pertinent information pertaining to the sel ected

m ne(s), and a tine should be set for the PAR
survey(s), and the program goals established to ensure
there will not be conflicting MSHA activities at the

m ne.

Initial Meeting

The PAR teamwi ||l neet with nine nmanagenent
and enpl oyees to explain the PAR concept and
i nspection procedures in addition to the
salient points of PAR For the purposes of
establ i shing and pronoting sound |ines of

i nformati on and comuni cati on, the area
supervi sor and the area inspector, if he is
not a nenber of the PAR team should be
included at this neeting. At this tine the
operator should be made aware of the fact
that normally citations will not be witten,
however, if an "inm nent danger" should be
observed, imedi ate action for correction
will be required.

Coor di nati on

MSHA activities will be coordinated by the area
supervi sor to avoid conflict between PAR and ot her
area activities. Area inspectors and PAR team
nmenbers should renmain the sane throughout the
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fiscal year.
I nterview

The PAR teamwill interview a representative
nunber of nanagenent personnel and enpl oyees in
all areas of the mine. These interviews should
be conducted individually and privately to
obtai n an unbi ased opinion of the safety and
training prograns conducted at the operation

Eval uati on

The PAR teamwi || make an eval uati on of the
fol |l owi ng:

' Ef fectiveness of the Safety Policy and
Pr ogram

' Ef fectiveness of the Training Policy and
Program

' Per sonnel Conmuni cati ons;

' Condi ti ons and Practices;

' CGeneral Attitudes and Behavi ors; and

' Anal ysis of the Interviews.

The area supervisor and area inspector should be
consulted for their opinions of the mne
managenent, enpl oyees, safety and genera
attitudes, and behavior of the mine personnel

Post Conf er ence

Schedul e and neet with nine nmanagenent and | abor
to discuss the analysis of the survey and any
reconmendations. (Do not distribute hand witten
notes at this conference).

Initial Survey Report

Prepare the initial survey report, with all of
the PAR team nenbers present. Do not include any
items in the report that were not previously

di scussed with m ne nanagenent and | abor. This
report should be approved by the area supervisor
If the area supervisor is not avail able, do not
hold up the report, but |eave a rough draft copy
for his review and conments. Subnit the fina
draft copy to the district office for approval
and distribution.
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Mont hly Fol | ow Up Procedures

PAR team nenbers will conduct a nonthly foll ow up
visit for the follow ng purposes:

' i nvestigate recent accidents, incidents
and ill nesses. Evaluate and verify al
Part 50 reports subnitted since the
previous PAR visit;

revi ew progress on each prior recommendati on

update statistics;
' tour the operation and comrunicate with
managenent and | abor to deternine problem
areas and find solutions; and

' eval uate overall PAR progress and submnit
addi ti onal recomendations, if necessary.

Cl ose-out Di scussi on

A cl ose-out discussion should be held with | abor
and managenent, jointly or separately, to inform
them of the progress made and t he probl em areas
observed during the visit.

Reports

The follow ng reports should be naintained and
forwarded to the district and the Chief, Division
of Safety, Arlington, Virginia:

(1) Part 50 Audit

' determ ne correctness and the eval uati on of
t he hazardous areas of the nmne; also a
brief analysis of injuries and the trends
during the past year

(2) Summary Report (Quarterly):

an eval uation of the safety program
(if any);

' a determnation of the hazards in
j ob performance and proceedi ngs;
' the results of the consultation with

| abor and nanagenent and the require-
nments needed of other program areas of
MSHA;

the general attitude of the conpany
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toward t he program
' any accident prevention, safety
awar eness, or sinilar training or
program di scussed and the interest
i ndi cated by the conpany;
' a brief outline of the Programin
Acci dent Reduction you antici pate
devel opi ng at the nine;
' any information you believe to be
significant to future PAR activities
at the operation;
' a copy of the updated T-23 Degree 2-5
| ost work day injury form
' a copy of the updated conparison report;
and
' a copy of the updated MSHA manhour
report.

['V. I NSPECTI ON/ | NVESTI GATI ON REPORTS

A report shall be issued with reasonable pronptness after an inspection

or

investigation is conpleted. Black ink pens shall be used for al

handwritten docunents pertaining to an inspection. Wen the necessary
forns and informati on have been conpleted the report shall be given to
the inspector's i medi ate supervisor for review and comment before being
forwarded for typing and distribution. Exanples and instructions for
conpl etion of necessary MS forns are included in the Field Reports

Pr ocedur es Handbook.

The inspector/investigator is responsible for the pronpt preparation of

al |

reports and the accuracy of all docunents contained therein.

V.  REGULATI ONS

Part 40 Representative of Mners

Section 103(f) of the Act provides the authority that a
representative of the operator and a representative authorized by
the mners shall be given an opportunity to acconpany the

i nspector during the physical inspection of a netal or nonnetal
mne. |f a person or organization appears to qualify as a nminer's
representative but has not filed appropriate Part 40 infornation

t he i nspector shoul d advise the person or group of Part 40's

exi stence and procedures. Such a group may be a representative of
mners even if it has not nmet Part 40 procedures. \Were there is
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no authorized mners representative, the inspector shall consult
with a reasonabl e nunber of miners concerning nmatters of health
and safety in such mne.

The inspector's obligation under this part is to determ ne that

t he operator understands Part 40 and will pernit an authorized
representative of the mners to participate in the inspection, if
there is a representative. The inspector nust al so deternine that
a copy of the information provided the operator pursuant to 40.3
of this part is posted on the mine bulletin board and nmi nt ai ned
in a current status.

The operator does not participate in determning qualifications
for a representative of mners nor in the selection process.

If the operator refuses to pernit a representative of the mners
to participate in the inspection, a |04(a) citation listing a
violation of Section 103(f) of the Act shall be issued.

B. Part 41 Notification of Legal ldentity

Section 109(d) of the Act provides the authority for Notification
of Legal Identity.

This part provides procedures requiring an operator to file a
Legal ldentity Report on Form 2000-7.

It is the inspector's responsibility to see that a Legal ldentity
Report is filed and that it is conplete and up-to-date. Assuning
that a report has been filed, the MSHA copy is nmaintained in the
official mne file in the district office. A copy can be nade
available to field offices.

Failure of the operator to notify the Mne Safety and Health

Adm nistration, in witing, of the legal identity of the operator
or any changes thereof within the tinme required under this part
will be considered to be a violation of Section 109(d) of the Act
and shall be cited by the inspector

For additional policy regarding Part 41, refer to Volune Il of
t he Program Policy Manual

C. Part 43 Procedures for Processi ng Hazardous Conditions
Conpl ai nts

Authority: Sections 103(g) and 508 of the Act.

1. This part provides procedures to handl e Hazardous Conditions
Conpl ai nts when a conplaint is nade by a representative of
mners or by a miner where there is no such representative
The inspector's obligation under this part is on receipt of a
notice of alleged violation or iminent danger to nake a
speci al inspection as soon as possi bl e.

Refer to Volune 11l of the Program Policy Manual and the
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Speci al I nspections portion of this handbook for specific
policy and procedural instructions.

2. Code- A- Phone Messages

The follow ng procedures are to be used for Code-a-Phone

nessages.

a. Each workday a Coal, Division of Safety, designated
staff nmenber will check the nessage center for incom ng
nessages. Each nessage will be nunbered, |ogged into
the programtracki ng system and recorded on a naster
cassette. Al nmessages will be reviewed by a Coal

Di vision of Safety, staff nenber who is know edgeabl e
in mning nmatters to nmake a deternination regarding the
urgency of the nessage.

b. Code- a- Phone nmessages that nention the words "nethane,"”
"gas," or "percent of," or describe any situation which
may be an i mmi nent danger, such as adverse roof
conditions, will be imediately brought to the
attention of the Coal or Metal and Nonnetal Chief,
Division of Safety. The appropriate District Manager
will be notified by tel ephone to expedite an inspection
or investigation. Oher special nessages will be
brought to the attention of the appropriate Coal or
Metal and Nonnetal Chief, Division of Safety.

C. Al'l nessages will be transcribed by the Coal designated
staff menber. The identification of the caller will be
omtted fromthe transcri bed nessage to ensure that the
person's confidentiality is maintained, unless it is
necessary for the Agency to reestablish contact.

d. Transcri bed nessages that relate to noncoal matters
will be referred to the Metal and Nonnetal Chief,
Di vision of Safety, who will ensure that the nessages
are coordinated and tel efaxed to the appropriate MVB&H
District Ofice.

e. A record of all Code-a-Phone notifications and
i nvestigation reports will be kept on file in the
Di vision of Safety by a designated staff nenber.

f. Di strict Code-a-Phone investigation reports nust be:

- provided to the Chief, Division of Safety, within
30 days followi ng recei pt of the tel efaxed Code-a-
Phone nessage; and

- reviewed by the designated staff nenber within 15
days after receipt of the investigation report.
Any di screpanci es or questions regarding the
report will be discussed with the Chief, Division
of Safety.
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g. The designated staff nenber wll:

- enter the pertinent information fromthe District
i nvestigation reports into the programtracking
systemand file each report; and

- submt to the Chief, Division of Safety, a
guarterly report and an annual report of these
i nvestigations. The annual report, which covers
t he preceding cal endar year, will be subnitted
with the first quarterly report each year.

Part 44 Rules of Practice for Petitions for Mdification of
Mandat ory Saf ety St andards

Authority for Part 44 is provided by Sections 101 and 508 of the
Act. Refer to the Petitions for Mdification portion of this
handbook for procedural instructions.

Part 45 | ndependent Contractors

Authority for this part is provided by Sections 3(d) and 508 of
t he Act.

This part provides information requirenents and procedures for

i ndependent contractors to obtain a MSHA | D nunber and procedures
for service of docunents upon independent contractors. Production
operators are required to maintain certain information for each

i ndependent contractor at the mine. The purpose of this rule is
to facilitate inplenentation of MSHA' s enforcenent policy of
hol di ng i ndependent contractors responsi ble for violations
commtted by themand their enpl oyees.

MSHA' s policy is to issue citations and, where appropriate, orders
to i ndependent contractors for violations of applicable provisions
of the Act, standards or regulations. This policy is based on the
Mne Act's definition of an "operator," which includes

"i ndependent contractors perform ng services or construction at

m nes.

MSHA' s enforcenent policy regarding i ndependent contractors does
not change production operators' basic conpliance
responsibilities. Production operators are subject to al
provisions of the Act, and to all standards and regul ations
applicable to their nmning operations. This overall conpliance
responsibility includes assuring conpliance by independent
contractors with the Act and with applicable standards and
regulations. As a result, both independent contractors and
production operators are responsible for conpliance with al
appl i cabl e provisions of the Act, standards and regul ati ons.

This "overl appi ng" conpliance responsibility nmeans that there may
be circunstances in which it is appropriate to issue citations or
orders to both the independent contractor and to the production
operator for a violation. Enforcenent action against a production
operator for a violation(s) involving an i ndependent contractor is
normal |y appropriate in any of the follow ng situations: (I) when



t he production operator has contributed by either an act or by an
om ssion to the occurrence of a violation in the course of an

i ndependent contractor's work; (2) when the production operator
has contributed by either an act or onission to the continued

exi stence of a violation committed by an i ndependent contractor
(3) when the production operator's nminers are exposed to the
hazard; or (4) when the production operator has control over the
condition that needs abatenent. |In addition, the production
operator may be required to assure continued conpliance with
standards and regul ati ons applicable to an i ndependent contractor
at the m ne.

I nspectors should cite i ndependent contractors for violations
committed by the contractor or by their enployees. Wether
particul ar provisions apply to independent contractors or to the
work they are performng will be apparent in nost instances.
However, some provisions of the Act, standards or regul ati ons may
not be directly applicable to i ndependent contractors or their
wor k; or independent contractor conpliance with certain standards
or regulations may duplicate the production operator's conpliance
efforts. As questions regarding such matters arise, the

i nspector's supervisor shall contact the district nanager, who
shall consult with the Adninistrator's Ofice

1. Definition of |ndependent Contractor

The M ne Act defines an independent contractor as
person, partnership, corporation, subsidiary of a
corporation, firm association or other organization that
contracts to performservices or construction at a mne. "If
the "person, partnership, ... or other organization"
contracts for the production of a mneral, the "person
partnership, ... or other organization" is classified as a

m ne operator, and it is required to file a Legal ldentity
Report. In addition, it will be assigned a nine
identification nunber, and it is subject to all requirenents
applicable to a nmine operator.

any

2. MSHA I dentification of |ndependent Contractors

Any independent contractor that requests an identification
nunber will receive one from MSHA. However, unless cited for
a violation, only those i ndependent contractors performnng
work at mine sites, or with contracts to performat a m ne(s)
any of the nine types of services or construction |listed

bel ow, are required by MSHA to have identification nunbers:

a. m ne devel opnent, including shaft and sl ope sinki ng;

b. construction or reconstruction of nmine facilities
i ncluding building or rebuilding preparation plants and
m ni ng equi pnent, and buil ding additions to existing
facilities;

C. denolition of mne facilities;
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d. constructi on of dans;

e. excavation or earthnoving activities involving
nobi | e equi pnent;

f. equi pnent installation, such as crushers and
mills;

g. equi pnent service or repair of equipnent on mne

property for a period exceeding 5 consecutive days at a
particul ar m ne;

h. mat erial handling within mne property; including
haul age of coal, ore, refuse, etc., unless for the sole
pur pose of direct renoval fromor delivery to mne
property; and

i. drilling and bl asting.

MBHA does not require independent contractors to have
identification nunbers as a precondition to bidding for work
contracts on mne property. |If an independent contractor
beconmes a successful bidder and if the contract to be
perforned covers any of the nine types of service or
construction |listed above, the contractor nust obtain an

i dentification nunber.

MBHA i dentification nunbers have no effect on the conpliance
responsibility of either the mne operator or the independent
contractor. M ne operators have conpliance responsibility
for all activities at the mne, regardl ess of whether or not
t he i ndependent contractor in question has an MSHA
identification nunber. The mine operator's over al
conpl i ance responsibility includes assuring each independent
contractor's conpliance with the Act and with MSHA' s
standards and regul ations. |Independent contractors are
responsi ble for conpliance with applicable provisions of the
Act, standards and regul ati ons, regardl ess of whether or not
t hey have an MSHA identification nunber

Whenever an independent contractor subnits a witten request
for an identification nunber, the contractor nust furnish the
information |isted under 30 CFR 45.3(a). |f an independent
contractor cited for a violation does not have an MSHA

i dentification nunber, the inspector should obtain the
information required by 30 CFR 45.3(a) fromthe i ndependent
contractor. Information required under 30 CFR 45.3(a) (1), (2)
and (3) may al so be obtained fromthe production operator
(see 30 CFR 45.4(b)).

Each i ndependent contractor who has an identification nunber
uses it on all job sites. 1In the event of a change in
ownership (but sane trade nane), a new identification nunber
shoul d be assi gned.
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3. | ndependent Contractor Redister

30 CFR 45.4(a) requires independent contractors to provide
production operators with mninmal information necessary to

t he conduct of an MSHA inspection. 30 CFR 45.4(b) requires
production operators to maintain this information in witten
format the mne, and to nake the infornmation available to an
i nspector upon request.

In order to acconplish this purpose, both the independent
contractor and the production operator have responsibilities
under Section 45.4(a). |In the event that an independent
contractor refuses to provide the production operator with
the necessary information, the contractor is subject to
citation for failure to conply with Section 45.4(a). In
addition, if a production operator refuses to nake the
necessary information available to the inspector, he/she is
subject to citation for violation of Section 45.4(h).

However, there may be instances where the information
required by Section 45.4 is not inmediately avail able due to
an inadvertent om ssion which is quickly corrected. For
exanpl e, where contracts are kept at the nine's central or
headquarters office, and a particul ar i ndependent contractor
has begun work on the mine property w thout the know edge of
the local mine, the inspector should consider all factors
relevant to the particular case. |f the necessary

i nformati on can be secured in a reasonable tine, nonviolation
for failure to keep an accurate register should be found to
exi st .

In all cases, it should be kept in mnd that Section 45.4 is
intended to give the inspector sufficient information so that
a fair and efficient inspection can be nade. |f that
information is nmade pronptly available to the inspector so
that this goal can be acconplished, then there is no

viol ation of Section 45. 4.

Refer to Volune |1l of the Program Policy Manual for
gui del i nes which cover the responsibility of independent
contractors for conpliance with 30 CFR Parts 41, 48 and 50.

F. Part 48 Training and Retraining of Mners

Section 115 of the Act and 30 CFR Part 48 require operators and/or
contractors to subnit and obtain approval of training plans under
which mners are provided training. The training required by

t hese plans nust be provided to niners before they begin work at a
m ne, or before they receive new work tasks or assignnments.
Accordingly, when a miner is hired, transferred to a new work

| ocation, or is recalled, the mner nust be given the nininum
training specified by Part 48.

Refer to Volune |11l of the Program Policy Manual for specific
traini ng policy.
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G Part 49 M ne Rescue Teans

This rule requires the availability of nmine rescue teans for al
underground nmines in the event of an energency and is promul gated
under the authority of Sections 101 and 115(e) of the Act. Part
49 establishes m ninumrequirenents for mne rescue teans in the
following areas: teamsize and availability; rescue equi pnent,
storage and nmi ntenance; rescue notification plans; and team
nmenber experience, health and training. The regulations also
provide for alternative mne rescue capability for mnes which are
"smal | and renote" or those which have "special mnining
conditions."

Refer to Volune |11l of the Program Policy Manual for specific
policy regarding Part 49.

H. Part 50 Accidents, Injuries, Illnesses, Enploynent, and
Coal Production in M nes

1. Citations for Failure to Report Under Part 50

An eval uation of operator conpliance with reporting
requi rements under Part 50 shall be nade at every regul ar
i nspecti on.

To ensure that the issuance and assessnent of citations for
failure to report as required by Part 50 is handl ed
uniforny, inspectors are to issue a citation for each
separate instance of a failure to report an accident, injury
or illness, and quarterly enploynent. Each citation will be
subject to a separate penalty.

In addition, all such citations shall be reviewed to
determne if a special assessnent is warranted. The purpose
of the reviewis to deternmine if the violation involves a

hi gh degree of negligence or other unique aggravating

ci rcunst ances.

| nspecti on personnel should carefully review the degree of
negl i gence associated with all Part 50 citations. Failure to
report any accident, injury, illness, or work hours as
required by the regulation, should be considered highly
negligent, absent clear, mtigating circunstances. Any
violation of Part 50 considered to be the result of a high
degree of negligence shall be referred for special

assessnent.

Where circunstances indicate that there has been fl agrant
conduct surrounding a failure to report, such as attenpting
to conceal the fact that an injury occurred, serious

consi deration should be given to a reckless disregard
negl i gence eval uation. The facts involved in such a

vi ol ation should be carefully docunented and transnitted to
the MSHA Assessnent Office for use in determ ning an
appropriate | evel of special assessnent.
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2. 30 CFR Part 50 Audit Program

The District Manager shall be responsible for the Part 50
audit program Audits will be conducted under the inspection
and investigation authority of Section 103 of the Mne Act
and 30 CFR Part 50. Audits shall be conducted when necessary
as determned by the District Manager. To acconplish these
audits, auditors shall review and docunent infornmation
related to accidents, injuries and occupational ill nesses.
They will also reviewthe quarterly enpl oynent and coa
production reports, which MSHA consi ders rel evant and
necessary to determ ne conpliance with the reporting
requirements. The auditors will be authorized
representatives selected by the District Manager and shoul d
have a thorough understanding of Part 50 and audit

procedures.

Responsi bilities

The District Manager will:

a. Direct the audit program and provide the appropriate
Adm nistrator with a report on the audit results.

b. Initiate a Part 50 audit whenever circunstances
indicate that it is appropriate. 1In all instances,
however, a Part 50 audit will be required at m nes at

which a chargeable fatality occurred and at nines
sel ected as Sentinels of Safety Award candi dat es.

C. Ensure that appropriate enforcenent action is taken
when required by audit results.

d. Provi de applicable data and gui dance to the auditors.

e. Furni sh to the auditors docunentation that establishes

MBHA policy or procedures concerning 30 CFR Part 50 and
the audit program

The Auditors will:

a. Request an audit package for the mine. There are two
alternate nethods for this:

(1) A conputer software package is avail able that
allows the audit fornms to be retrieved via
personal conputer. The necessary software may be
obt ai ned by contacting the Chief, Mning
I nformation Systens Division, at the Denver Safety
and Health Technol ogy Center (DSHTC), (303) 231-
5445. This programallows the required forns to
be generated locally at the tine they are needed.

(2) Aternatively, the conputer-generated audit forns
can be obtained fromthe DSHTC. The forns that
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cover the preceding 3 years nust be requested at
| east 2 weeks prior to conducting the audit.

b. Coordinate the audit with the inspector conducting the
regul ar inspection at the m ne being audited.

C. Keep the District Manager inforned of all changes in
pl ans, schedul es, and problens that arise during each
audit, and any other factors that could affect the
progress of the audit.

d. Have sone latitude in determining howthe audit will be
conducted (e.g., nunber of days, and scope of review.

Structuring and Conducting the Audit

a. Data coll ection, data analysis and audit revi ew shal
be as consistent as possible so that a Nationa
anal ysi s can be based on the sane type of data.

b. The purpose of data collection in these audits all ows
auditors to check, to the extent possible, all data
necessary to determ ne operator conpliance with Part
50. The auditors will review records and conduct
interviews, as well as observe nine operator procedures
and practi ces.

In all instances, MSHA Form 7000-1, MSHA

Form 7000-2, and the nine operator accident

i nvestigation report (where applicable) nust be
conpared agai nst the enpl oynent, hours worked, and

injury and occupational illness data obtained from
DSHTC. Operators who refuse access to such records
will be cited.

In addition, auditors should verify conpliance

by using other data sources. Such sources may incl ude
m ners' representative and enpl oyee interviews, and
exam nati on of other available records including state
wor kers' conpensation records.

C. Personal information collected in an audit shall be
protected from public disclosure under the Freedom of
Information Act 5 U.S.C. 552 and the Privacy Act 5
U S.C. 552a, as applicable.

Preparation and Distribution of Audit Results

The preparation of audit results and findings will include

i nput and cooperation fromall audit nenbers. The auditors
will furnish a copy of audit results to the District Mnager
A review and discussion will be held if necessary. A copy of
the audit results will be filed with background data and

rel evant docunentation on the audit.
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The District Manager will send a copy of the conpleted audit
to the Mning Informati on Systens Division Chief at DSHTC,

3. Part 50 Audit After Fatal Accident

A Part 50 reporting audit shall be conducted at a m ne where
a fatal accident occurs. Upon notification of a fata
accident, the Mning Information Systens D vision of DSHTC
will assenble and send to the appropriate district, assistant
district or subdistrict nanager the forns and instructions
for conducting the Part 50 audit. A mine which has been
audited within a year preceding a fatal accident need not be
audi ted again, unless the district nmanager or the
Admi ni strator determnines otherwi se. For additional Part 50
audit instructions and guidelines, refer to the Program
Pol i cy Manual

4. Part 50 Notification, |Investigation, Reporting and
Recor dkeepi ng Requi renents for | ndependent Contractors

| ndependent contractors who are performnming any of the nine
types of services or construction |isted under Section 45. 3,
Part 45 of Volune |1l of the Program Policy Manual, nust
report accidents, injuries and ill nesses under 30 CFR 50. 20.
In addition, these independent contractors rnust naintain
records of such reports under 30 CFR 50.40; and they nust
file quarterly enpl oynent reports under 30 CFR 50.30. Except
as otherw se deternined by the district manager, other

i ndependent contractors are not required to conply with the
above referenced regul atory sections.

Wthout regard to the type of work being perforned,

al | independent contractors are required to conply with the
notification, investigation and preservation of evidence
requi renments of 30 CFR Section 50.10, 50.11 and 50.12
respectively, and they are required to conply with 30 CFR
50.41 regarding verification of reports.

To nmininize the burden of quarterly enploynent reporting, for
those contractors required to do so, only a single MSHA Form
7000-2 nust be conpleted and filed for any cal endar quarter
in which a contractor has worked. Only the types of work
listed under "Part 45 |Independent Contractors" of this Manua
need to be reported.

As in the case of mne production operators, the infornmation
necessary to conplete a Form 7000-2 by an i ndependent
contractor is the average nunber of enpl oyees and the total
enpl oyee hours involved in the work being reported. However,
this enploynent information nust be devel oped separately for
the surface nmines and for the underground m nes where the
wor k bei ng reported was perforned.

In addition, in order to ensure conpatibility of MSHA
statistics, separate 7000-2 forns are to be used for work
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perforned at netal and nonnetal mines and at coal mnes. For
wor k perforned at underground mines, this information nust be
separated for work perfornmed underground and for work
perforned on the surface of underground nines, and then
entered on the appropriate line. For work perforned at
surface mnes, enploynent information nmust be separated for
the several types of surface mines indicated on the form
(e.g., strip, open pit or quarry, auger mine, dredge, etc.),
and then entered on the appropriate line. Wen work being
reported on any particular Iine was perforned at nore thanone
site, the required enploynent information should be

conput ed toget her.

The i ndependent contractor and the production operator nay
coordi nate the subnission of their quarterly reports so that
t he production operator actually subnits the report covering
the contractor. Wen this is done, a separate Form 7000-2
nmust be filed for the operator and for each i ndependent
contractor. It should also be renenbered that the

i ndependent contractor is individually responsible for
conplying with 30 CFR 50.30. Consequently, if the production
operator fails to subnit the separate quarterly enpl oynent
report covering the independent contractor, that contractor
may be cited for a violation of its conpliance
responsibility.
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