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PROCEEDIL NGS

MR, NI CHOLS: Good norning. M nane is Marvin
Ni chols and I am MSHA Adm ni strator for Coal Mne Safety and
Health, and I will be the noderator for today's public
heari ngs. On behalf of Davit MAteer, Assistant Secretary
for MSHA, and Dr. Linda Rosenstock, the Director of N OSH
we want to wel cone all of you here.

This nmorning we will begin with the public

heari ngs on two proposals which were published on July the

7th in the Federal Reqgister, the Joint Single Sanple

proposal and the Plan Verification proposal. Your comrents
will be included in the record on both proposals.
Let me introduce our panel. To ny left we have

Ron Schell who is the Chief of the Health Division for Coal
M ne Safety and Health, and to ny right Larry Reynolds from
the O fice of the Solicitor.

On the panel behind ne we have Larry Grayson, Dr.
Larry Gayson, Associate Director Mning Research with
NI OSH;, Carol Jones, the Director of MSHA's O fice of
St andar ds, Regul ati ons and Vari ances; CGeorge N ew adonski,
M ne Safety and Health Specialist, Coal Mne Safety and
Heal t h; Thomas Tonb, Chief, Dust D vision, Pittsburgh Safety

and Heal th Technol ogy Center; Jon Kogut, Mathematica
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Statistician, Ofice of Program Policy Eval uati on; Rebecca
Roper, Senior Health Scientist and Ron Ford, Econom st, both
fromthe Ofice of Standards, Regul ations and Vari ances.

Because the single sanple rule is a joint
MSHA/ NI OSH pr oposal Paul Hewett, Industrial Hygienist, is
here from NIOSH.  And Rodney Brown from MSHA's O fice of
Information and Public Affairs is also present at the
heari ng. Rodney's standing back at the door there. Rodney
wll be available with press kits for the nedia and will be
avai |l abl e to answer any press inquiries.

And we have Pam King from MSHA' s O fice of
St andar ds, Regul ati ons and Vari ances. Pam greeted you when
you canme in. If you ve not yet signed in, please see Pam
and do so. O if you wish to speak, sign on the speakers
list.

Let me first nention about how the hearing wll be
conducted. The formal rules of evidence do not apply at
t hese hearings and they are conducted in an informl nmanner.
those of you who have notified MSHA in advance w il be
al lowed to nake your presentations first. Follow ng these
presentations others who request an opportunity to speak
will be allowed to do so. | would ask that all questions

regarding these rules be made on the public record and that
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you refrain from asking the panel nenbers questions when we
are not in session.

A verbatimtranscript of this hearing is being
taken and it will be nmade part of the official record.
Pl ease submt any overheads, slides, tapes and copies of
your presentations to ne so that these itens nay be nade a
part of the record. The hearing transcript, along with al
of the coments that MSHA has received to date on the
proposed rule will be available for review. [If you wish a
personal copy of the hearing transcript, you should nake
your own arrangenents with the court reporter that's sitting
to ny right.

W will also accept additional witten comrents
and ot her appropriate data on the proposed rule from any
I nterested parties, including those who have not presented
oral statenents today. These witten conments nmay be
submtted to me during the course of this hearing or sent to
the address listed in the hearing notices. Al witten
comments and data submtted to MSHA will be included in the
official record. |If you wish to present any witten
statenents or information for the record today, please
Identify them \Wen you give themto nme, | will identify

themby title as being submtted for the record.
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And, once again, Pamis sitting at the table by
the door and has an attendance sheet which you may want to
sign to register your presence.

To allow for the subm ssion of post-hearing
comrents and data, the record will remain open until
Sept enber 8, 2000.

As you may know, we held hearings |ast week in
Mor gant own, West Virginia, and Prestonsburg, Kentucky.

Before we begin this hearing let ne give sone
background on the proposals we are addressing here this
norning. First, the full shift sanple joint proposal.

In this proposal the Secretary of Labor and
Secretary of Health and Human Servi ces announce their
proposed finding in accordance with the Federal M ne Safety
and Health Act of 1977 that the average concentration of
respirabl e dust to which each mner in the active workings
of a coal mne is exposed can be accurately neasured over a
single shift.

In this proposal, the Secretaries are proposing to
rescind a 1972 finding on the accuracy of such single-shift
sanpling. The joint proposal also addressed the final

deci sion and order in National M ning Association v.

Secretary of Labor issued by the United States Court of
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Appeal s for the 11th Grcuit on Septenber 4, 1998. That
case vacated a 1998 joint finding and MSHA' s proposed policy
concerning the use of single, full-shift respirabl e dust
measurenents to determ ne nonconpliance with the applicable
respirabl e dust standard was exceeded.

As nost of you know, the single sanple issue has
been through a I ong public process which is outlined in the
preanble to the proposal.

The process ended with a Septenber 4, 1998 ruling
by the United States Court of Appeals for the 11th Grcuit.
The Court vacated the 1998 Joint Finding, concluding that
"the record contains no finding of economc feasibility,"
and that MSHA "failed to conply with Section 811(a)(6) of
the Mne Act." Therefore, in response to the Court's
ruling, the Secretaries are proposing to add a new nandatory
health standard to 30 CRF Part 72. The 1972 joint notice of
finding woul d be rescinded and a new finding woul d be made
that a single, full-shift nmeasurenent will accurately
represent atnospheric conditions to which a mner is exposed
during such shift. this finding is the basis for the new
proposed mandatory heal th standard.

MSHA bel i eves that singe sanple neasurenents are

nore protective of mners' health than the current practice
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of averaging nmultiple sanples. The process of averaging
dilutes a high neasurenent nade at one | ocation with | ower
neasur enent s nade el sewhere. MSHA recogni zes that single
full shift sanples have been used for many years by OSHA and
at nmetal and non-netal mines in this country.

The coal mning community had the opportunity to
experience the use of single full shift neasurenent for a
two year period in 1992 and 1993 and from May 1998 unti |l
Sept enmber 1998 when the Court of appeals vacated the
agencies' finding. W are interested in your coments
concerning the application of full shift sanples at your
m nes during that tinme period.

Additionally, because the proposed rule would be
I npl enented as a mandatory health standard, all el enents of
Section 101(a)(6)(A) of the Mne Act have been addressed in
this proposal. These include the portions of the proposal
whi ch address health effects, develop a quantitative risk
assessnent, and the significance of risk.

W are seeking your conments on this proposal as
well as on the plan verification proposal. The plan
verification proposal is based in significant part on
recommendat i ons contained in the 1996 report of the

Secretary of Labor's Advisory Conmmttee on the Elimnation
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of Pneunoconiosis. that report was based on the studies and
di scussions of representatives fromlabor, industry, and
neutral experts. they believe that if their recomended
changes were made, Bl ack Lung di sease could be elim nated
and confidence would be restored to the federal programto
control coal mne respirable dust |evels.

The plan verification proposal adopts three
recommendat i ons, three key recommendati ons of the Advisory
Commi tt ee:

1) MSHA should take full responsibility for al
respirabl e dust sanpling for conpliance purposes;

2) WMBHA should verify ventilation plans at
typi cal production | evels; and

3) MSHA should require operators to record
production | evel s and dust control paraneters to nonitor the
dust | evel s.

Under the plan verification proposal all the
existing requirenments in our regulations at 30 CRF Parts 70
and 90 for underground coal mne operators to conduct
respirabl e dust sanpling would be revoked. MNMSHA woul d
assune responsibility for all sanpling to determne if
m ners are overexposed to respirable coal mne dust. This

I ncl udes binonthly sanpling, abatenent sanpling, sanpling to
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establish a reduce standard in mnes where quartz is
present, and Part 90 sanpling for m ners who have evidence
of the devel opnent of pneunobconi osis.

Si nce MSHA woul d conduct all sanpling, the mners'
representative woul d have the right to observe sanpling with
no | oss of pay.

Bef ore approving ventilation plans, MSHA woul d
conduct verification sanpling under typical production
|l evels, with only the controls listed in the plan in effect,
and for the full shift. This would assure that mners are
not overexposed to respirabl e dust.

The results of these verification sanples nust be
bel ow the "critical values" listed in Section 70.209 of the
proposal before MSHA woul d approve a plan.

The proposal defines "full shift" differently for
pur poses of plan verification and abatenent sanpling and for
bi nront hly conpliance determ nation. The proposal would
revise the existing definition of "concentration"” so that it
I's an 8-hour equival ent neasure, even if the work shift is
| onger than 8 hours.

In addition, under the proposal only MSHA sanpl es
woul d be used to establish a reduced standard in underground

coal mnes where quartz is present. this would change the
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exi sting procedure which allows operators to submt sanples
whi ch are averaged w th MSHA sanpl es.

Finally, MSHA would allow | ongwal | m ne operators
to use, on a limted basis, either powered air-purifying
respirators or admnistrative controls when all feasible
engi neering controls cannot maintain respirable dust |evels
at or below the applicable standards. Coal m ne operators
must first request that the Adm nistrator for Coal M ne
Safety and Health determ ned that all feasible engineering
controls are in place. If so, MSHA would grant the operator
interimventilation plan approval. However, the operator
nmust i npl enent any new feasi bl e engi neering controls which
may becone avail abl e.

Now, in response to the hearings |ast week in
Mor gant own and Prestonsburg we want to spend a few m nutes
outlining in some greater detail the nmjor provisions of
these two rules. And Ron Schell will do that.

MR, SCHELL: Good norning. Just give us a second
to get set up here, would you pl ease.

(Pause.)

MR. NICHOLS: Do we need to nove?

MR SCHELL: No.

(Slide.)
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MR, SCHELL: Can everybody see that?

As Marvin said, 1'd like to take just a few
mnutes to sort of outline for you what this proposal is.

It is an extensive proposal so |'mgoing to give you the
"Reader's Digest" version. and the technique that | use
when | go through here is basically I'm going to show what
we do now and then conpare that with what this proposed rule
Is. And I'"'mnot going to read everything that's on these
charts, guys, because nost of you know what we do now. |
just put it up there so that you can sort of visually
conpare the two.

(Slide.)

There are really four parts to this rule, part
dealing with effective plans, part dealing with conpliance
with plans, part dealing with nonitoring plan effectiveness,
and that's sanpling, and a part dealing wth abatenent.

And | want to talk a little bit about effective
pl ans and conpliance with plans. And | don't mean to pooh-
pooh sanpling or abatenment -- they're key -- but what we've
done with this rule is toreally try to focus on the fact
that coal mnes aren't |like normal industrial operations.

In normal industrial operations an industrial hygienist goes

in and sanples to determine if there's a problem If they
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find a problemthen they nove to control that environnent.

Vll, in coal mning you don't have to do that.

We know any tinme you mne coal or transport coal you're
going to be generating respirable dust and possibly silica.
So you' ve already got a hazard. So we have to nove to is to
control that hazard any tinme we're mning or transporting
coal .

The average mine in this country operates 400
shifts. | say average because a |lot of them operate nore
than that 400 shifts. What we're really trying to do is to
control exposures of mners on every shift, not just the
shifts that are being sanpled. So the key to this proposal
Is we want to have an effective dust control plan in place
every shift that you' re producing coal. And we want to nmake
certain that that dust control plan is nmaintained and
operating before you begin production on every shift.

So that's the key to what these proposals are; we
want to protect mners every shift that they' re working.

How do we plan to do that with effective plans?
One of the things, if you take -- again | want to focus the
current programis on the left, the proposed programis on
the right. One of the things that we have done in this rule

Is we're designing plans that will protect mners the entire
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shift. If you' re working 12 hours, we want that plan to be
effective for 12 hours. |If you're working 8 hours, we want
that plan to be effective for 8 hours.

The second thing we're doing, and that's the key,
Is we want that plan to work at high production.

George, put that other view up there.

(Slide.)

During the last two hearings there was a | ot of
confusi on between what, at what |evel we were going to
approve plans in ternms of production. So we put this chart
together. And I'mgoing to ask Jon Kogut to just take a
m nute and explain this.

Jon?

MR, KOGUT: Okay. As Ron said, there was
consi der abl e confusi on expressed at the two hearings | ast
week about the various production levels that we referred to
in the plan verification proposal. So this chart is based
on the last 30 production shifts that were actually recorded
inalongwall MMJ fromour District 3 a few years ago.

The little dots that are plotted along the l|eft
scal e represent the actual productions recorded for those 30
shifts. Each dot represents one production shift. So,

they're a little faint on the overhead, but as you can see,
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the three highest production shifts were up above 9, 000
there, and the | owest one was just a little -- there were
two that were nore or less in a tie above, just above 2, 000.

There's an inportant distinction between, you
shoul d keep in m nd between the percentile and a percentage
of the average. The sixth highest production which is
plotted there is just under 8,500 tons. And that happens to
be the 80th percentile. Were that 80th percentile cones
fromis that it's the sixth highest out of 30. Six divided
-- six out of 30, that's 20 percent. So that neans that 20
percent of those production shifts are at that |evel or
above, and 80 percent of themare less than that |evel of
just over 7,500 tons -- I'msorry, just under 8,500 tons.
So that's called the 80th percentile. That's the sixth
hi ghest production

The 10th highest is at around 7,500 tons. And
two-thirds of the production levels are | ess than that
value. That 10th highest is in the proposal what has been,
what we've proposed as being the |evel at which verification
sanpling is going to take place. So what that neans is that
for a -- when we go in to verify the plan under the
proposal, the production |levels that counts towards

verification sanpling have to be at that |evel or above.
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And if they're not at that |evel or above, that 10th highest
| evel, then they won't count towards verification sanpling.

Al so, when a -- after a plan is approved under the
proposal the operator is required to keep records of
production | evels. And when an inspector goes in and checks
t hose, subsequently checks those production records, if it
| ooks as though nore than a third of the production |evels,
productions that are being mned on shifts are higher than
that verification production |level, then that would be
grounds for requiring reverification of the plan.

In other words, if the MMJis mning at |evels
nore than third of the time on nore than a third of the
shifts that are greater than the verification |evel then
MSHA coul d require that the plan be reverified. And the
reason that that's set at one-third is because under the
proposal we're setting the verification production limt
| evel to be that 10th hi ghest val ue which corresponds to the
67th percentile.

Now, just for purpose of conparison |I'm show ng
the average on their to be 6,295 tons. That's the average
for those last 30 production shifts at that |ongwall
oper ati on.

And anot her figure that was brought up at the
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heari ngs | ast week was a recomendati on of the Advisory
Comm ttee that conpliance sanpling be conducted at 90
percent of average production. So, as you can see, the 90
percent of average is, of course, |less than the average and
It's considerably | ess than the 10th hi ghest val ue.

And anot her nunber that's up there is the 60
percent of average production which is what under both the
current program and under the proposal those are the --
that's the production |evel that's required for NMSHA
conpl i ance sanpl i ngs.

MR, SCHELL: George, put that other slide back up

(Slide.)

Again, the point we wanted to nake there is we're
going to verify for the full production shift 10 hours, we
verify for 10 hours. W're going to verify at higher than
average production. And |like Jon said, that we're going to
keep records of that production so we can see if production
I's creeping up and you need to reverify.

Next thing is MSHA's going to do that verification
sanpling. And when we verify that plan, only those controls
listed in the plan can be in effect. GOkay? High
production, only those controls in effect, with a slight

margi n there because we know you can't get 100 percent each
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time. Wen we verify that plan we're going to be verifying
nore than one occupati on.

Up there you see we'll be | ooking at both the roof
bolter and the DO on a continuous m ner section. And what's
I nportant is when we verify that plan we're going verify
based on two criteria, two separate criteria:

1) They have to be in conpliance with the 2
mlligramrespirable coal m ne dust standard;

And then we're going to ook to nake sure they're
in conpliance with the 100 m crogramsilica standard.

So both silica and respirable coal mne dust have
to be controll ed.

W estimate it's going to take one to ten shifts

to verify a plan. 1In sone cases it may take nore because
you have to reach certain limts before we'll approve that
pl an.

Lastly, we have proposed that if engineering
controls have been exhausted and the Adm nistrator reaches
that determ nation, under limted circunstances downw nd of
the shear operator on longwalls only, operators would be
all owed on an interimbasis to use adm nistrative controls
or PAPRs on mners who work downw nd of the DO

The point | want to | eave you with, we are
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applying stringent criteria to the plan approval process to
make certain that when we approve that plan we know t hat
plan is going to work. And, again, our goal, conpliance on
all shifts.

George, the next slide.

(Slide.)

How are we going to achieve conpliance with plans?
One of the major things that the Assistant Secretary has
done in the past few years is to pass a requirenent in the
ventil ation proposal that says that operators have to
conduct an on-shift exam nation of the dust control
paraneters prior to production on every shift to nmake
certain that those controls are in place and working. That
requi rement stays in place. The difference though, we've
got better plans. So we ought to be doing an on-shift
before every production shift on better plans.

Secondly, we're going to be increasing our

nonitoring of that on-shift requirenent. 1In addition to
checking it when we do routine inspections we'll be checking
it when we do our binonthly sanmpling and we'll be checking

It when we do abatenent sanpling. And as Jon nentioned
before, we now w |l require that production records on

every, on every MWUJ be maintained so that we can | ook to see
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what the production has been on that MVJ over the past six
nmont hs.

What are we going to do in terns of nonitoring
pl an effectiveness? George, why don't you junp ahead to
t hat next slide?

(Slide.)

And one of the major things we're going to do
that's in this proposal is we're going to single sanple
determnations. And this is a chart to show you what we're
trying to get away from This is a real mne. These are
sanpl es taken in April of 2000. And you'll see that five
sanpl es taken, these are operator conpliance sanples, two of
those sanples clearly are beyond the 2 mlligram standard.
One of thenmls al nost double it, the other is at 2.4.

W take no action based on those sanples. And
why? Look at the section average: 1.8. Two out of five
sanpl es show overexposures. W take no action. Wy?

Aver agi ng masks hi gh exposures with | ow exposures. W need
to get away fromthat.

(Slide.)

We are proposing that when we do our sanpling
bi nronthly that we do it as we currently do for an 8 hour

period of time. W believe that since we're there, since
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we' |l know what the plan paraneters are, since we know where
the mners are, 8 hours ought to give us a good idea whet her
or not that plan continues to be effective. And a key to
this sanpling is to allow us to nake a judgnent as to

whet her or not conditions have changed so that that plan is
no | onger protective of the mners on every shift.

We are soliciting coments as to whether or not
this conpliance sanpling should be full shift sanpling
rat her than 8 hour sanpling.

When MSHA sanples on a binonthly sanple, well,
when MSHA sanpl es binonthly we're going to be doing what we
do now, that's we go out and we don't sanple just one
occupation, we're going to sanple at |east five occupations
on the MMJ each tinme. That gives us an overall view of
what's happening on that section and doesn't allow you to
nove people fromdusty areas to | ess dusty areas when you're
only sanpling one person.

Li ke Jon said, production has to be at |east 60
percent to be a valid sanple. W will every binonthly
period sanple the DA and any DAs on or near the MVJ. W
wll sanple every Part 90 mner. W are proposing in these
regul ations that we only sanple the non- MMJs, the outby DAs,

at | east once a year. And the reason for that, if you | ook

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

NN NN R R R R R R R R R R
W N B O © O N O O M W N B O

24

at the exposure levels that we see in both operator sanples
and MSHA sanples we find very few overexposures outby. |
think last year we only issued eight citations nationally
for overexposures on outby DAs.

One of the key things to our doing the sanpling is
since we're there we can record what the plan paraneters
were in place, what the production was on that day, where
the people were on that day. And over a period of tine that
gi ves you an enornous anount of data on what's happeni ng at
that m ne and what works and what doesn't work at that m ne.
So just being, in addition to doing the sanpling, collecting
that data over a period, you know, six tines a year, year
after year gives you an enornous base of data on what's
real |y happeni ng at that m ne.

MR NITEWADOVSKI: | think it's inportant to
recognize with regards to binonthly sanpling that that
represents only m ni rum anount of sanpling. Because our
criteria calls for if any sanple exceeds the applicable
standards but is below the two sides value we're going to go
back and sanple an additional shift.

MR, SCHELL: That's a good point, George. And one
other point | would make is since you' ve got an approved

pl an, since that plan has to be on-shifted prior to every
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production shift if an operator goes out on that plan and
we're there, so we would have known if that plan was being
conplied with, it's likely that we'll put that plan back
into plan verification to nake sure that that plan works.
That will generate another series of one to ten sanples to
reverify that plan.

(Slide.)

Abatenment. We think this is a significant
| nprovenent. In the past, operators took abatenent sanples.
W didn't know what changes they had nmade to cone into
conpl i ance, what their production was. MSHA is proposing to
do all abatenent sanpling. MSHA will do the abatenent
sanmpling. W will be doing it based on single sanples so
even if one occupation goes out on the MMU we'l|l sanple all
five. Al five have to cone back into conpliance.

A difference, when we sanple for abatenent we want
to do full shift sanmpling. Again, we will be able to record
what the paraneters were in place, what the production was
in place. And repeating what | just said earlier, any tine
we have to do abatenent sanpling the first thought we're
going to have is there's sonething wong wth this plan and
It needs to be nodified. That doesn't mean there couldn't

have been a situation where a mner got thenselves in the
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wrong, positioned thenselves in the wong place. But,
again, we're going to be looking to see why that plan didn't
control that environnment on the day that they went out of
conpl i ance .

Marvin, | think that's it.

MR. NI CHOLS: Ckay. Thanks, Ron.

It's been pointed out that | not only m sspoke
once but twice in ny opening statenent. | referred to this
proposal as "full shift sanple proposal.” O course | neant
it's a single full shift sanple proposal, the single shift
sanpling is what we're tal ki ng about.

kay, at this tine we'll consider any evidence or
di scussion on any aspect of the two proposals. And as |
said earlier, we'll begin wth those that have requested to
present information in advance. And following all the
presentations for fol ks we have signed up, anyone el se that
wants to cone forward and nake a presentation wll be
all owed to do so

We have the hearing scheduled for all day today
and we have this roomup until m dday tonorrow. So we
shoul d have plenty of tinme for anybody that wants to nake a
present ati on.

So at this time we'll start with Joe Main with the
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United M ne Wirkers of Anerica.
STATEMENT OF JOE MAIN, UNI TED M NE WORKERS OF ANMERI CA,
ADM NI STRATOR OF HEALTH AND SAFETY

MR, MAIN. Good norning again. M nane is Joe

Main and | amthe Adm nistrator of Health and Safety for the

United M ne Wirkers of Anerica. And as the panel knows, |
al so served on the Secretary of Labor's Advisory Commttee
whi ch was instructed to devel op proposed rules for the
governnent to act on to reformthe coal m ne dust program

And as | have said in previous testinony before
this panel, this rule falls far short of what's needed to
protect the nation's mners. It falls far short of that
that m ners have expected and denmanded over the years. It
fails to address the law suit continued or filed by the
m ner workers on January 13, 2000. And it seriously fails
to follow the recomendati ons of the Federal Advisory
Commi ttee which | served on.

And each of those areas | want to express the
extreme di sappointnment of the United Mne Wirkers for the
proposal that's before us.

And | canme to one conclusion after trying to rack
ny brain to figure out how we could nake this rule work.

And the only conclusion | cane to is that we need to el ect
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Ron Schell President of the United States. W need to give
himthe single duty of carrying out the proposal that MSHA
has prepared, and we've got to go to God and ask for himto
be placed in a state of imortality. Now, short of that I
have not figured out any way for this rule to actually be
carried out in a way that would be effective across the
board to m ners.

And, as we pointed out, we do support the agency's
concept of a single full shift sanpling. After reading the
rule it fails to acconplish that and it fails to acconplish
the wants and needs of mners, the findings of the Advisory
Commttee, as |'ve pointed out. And it falls far short of
really making sure that the mners are really protected in
the workplace in this country.

W al so support the concept of plan verification.
But in its current structure in the rule there is several
difficulties with that rule that we think should not be
finalized in that formand enacted as a final regulation
because we think it would fail to adequately protect the
mners of this country.

And as we pointed out, we're very concerned about
the work enpowernent aspect of this rule. W believe that

actually there is deteriorations in current worker
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enpower nent protections and rights that m ners have. And we
bel i eve the process was really designed for the governnent
and to be inplenmented and used by the governnent.

And by the style of the proposal and both the
policy concepts of taking standards out of the current rule
and placing those into policy, by using the policy approach
in the preanble to inplenent the agency's proposal, and by
designing the rules in such a way that are very
di scretionary we believe that it has weakened the knees of
m ners' protections or rights under the current -- that
m ners have under the current rules. And would fail to have
a standard in place that mners could clearly understand.

|"ve talked to many miners since this proposal hit
the decks and one thing that | have found is that the m ners
out there are totally confused about what this rule is and
does. And as | pointed out, | think the announcenents t hat
were provided to the public on the inplenentation of this
rule did not fairly characterize a | ot of the changes that
took place. And | think it served to create sone of the
confusion that we're continually trying to clear up in the
coal fields.

| know many mners that |1've tal ked to thought

t hat when that announcenent cane out there is full shift
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sanpling for mners during conpliance sanpling. That is
just not in the rule. W understand that full shift
sanpling would only apply on abatenent sanples in terns of
conpl i ance pur poses.

M ners thought there was a takeover of the
operator program which we've all sought for years, only to
find really the agency is going to continue to do what they
are currently doing now and elimnating the m ne operator
sanpling program And there's a few changes around that,
but generally speaking that's what the proposal anpbunts to.
That's not what mners wanted, that's not what the m ne
wor kers wanted, that's not what the Advisory Commttee
sought to do and so on.

So, and | could go into nore detail which I'm

going to bypass that for right now W'Ill doing a |lot nore
for the record. And other folks will be testifying here
| at er.

M ners in Prestonsburg and Morgantown | think sent
a clear nessage to this panel as | pointed out in the
closing remarks in Prestonsburg, and that was to send the
proposal back, go back to the drawi ng board and i ssue a new
proposal. And that's particularly true with respect to

Parts 70, 75 and 90. And | just went back through and just
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inny mnd all the mners that testified who cane from West
Virginia, Pennsylvania, Al abama, Kentucky, Illinois,
Virginia, and there was just this clear nessage fromthe
mners that that's what they wanted done.

And they pointed out | think a lot of the flaws in
the proposed rules that would really affect themat the m ne
site. And | think that there is an obligation on the part
of this panel to listen to the public since it is only part
the public really plays in this rul emaki ng process. And if
the governnent fails to heed that | think that they have
neutered really the citizens' rights to influence governnent
actions in this country. And being those that are directly
affected by this and representing mners who will directly
affected I think that would be just entirely the wong
course of action to take.

In addition to the Advisory Commttee, the
| awsuit, the historical record that mners have | aid out
asking for different reforns that just did not take place in
this rule there is another issue that has not been discussed
before this panel. And | would like to spend a little bit
of time this norning on that.

There's sone confusion out there that | picked up

in Prestonsburg. And | think it's when | get through this
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people will understand what it is. There is the view that
this whole rule is a NNOSH MSHA rule. And as | have read
the record and |I've listened to the announcenents, as |
clearly understand it the only part of this rule that MSHA
or that NIOSH has played a part inis the single full shift
sanpl e proposal under part 70.500.

I's that correct in terns of --

MR, NICHOLS: That's generally correct, | think.

MR MAIN.  And ny question would be given the fact
that MSHA or that NI OSH issued a criteria docunent in 1995,
submtted it to MSHA in accordance wth the M ne Act which
required MSHA to take official actions, and that is to
either issue rules based on that criteria docunent or
publish a notice, if they decided not to do so, why they
decided not to do so. And as |'ve plowed through this rule
and the preanble | don't see that clearly identified,
particularly in the areas that the agency has engaged in
rul emaking on. And we're going to do that throughout this
process.

But | think it's a fair question to ask, why was
Nl OSH not a party to the devel opnment of the rul es under Part
70, 75 and 907

MR, REYNOLDS: Joe, | just wanted to clarify that

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

NN NN R R R R R R R R R R
W N B O © O N O O M W N B O

33

the reason the rule is structured the way it is and the
reason we have two proposals is the only thing that N OSH
participated in was the i ssue of whether we could accurately
nmeasure over a single shift the level of respirable dust.
Nl OSH does not have rul emaki ng authority and for that reason
they were not involved in devel oping the rules under Parts
70, 75 and Part 90. They were strictly involved in the
| ssues of neasurenent under the single full shift nmeasure
proposal, the joint proposal with NI OSH and MSHA.

So the other, the plan verification rule is
conpletely the Mne Safety and Health Adm ni stration
That's why the rules are structured the way they are, why we
have the separate rul es.

MR, MAIN.  But having said what you did and having
a know edge of the criteria docunent and the rul emaki ng
process | find it strange that NI OSH has specific
recommendations nmade with regard to single full shift
sanpling that is pertinent to the rule that was published on
Part 70.500, and they are participants. And the agency
| i kewi se had pertinent information and involvenent in parts
of Part 70. That, |I'mconfused as to why NIOSH was a party
to the Part 72 rul emaki ng process and was not a party to the

Part 70, Part 90 and the Part 75.
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And if | could go one step further and just
explain. The NIOSH criteria docunent reconmended that there
be full shift sanpling as | read it. And | have a copy
which | would [ike to introduce into the record because |
don't think it's fully in the record yet on the Part 70,

Part 90, Part 75 rul emaking process. There is sone excerpts
or references to this in a couple areas but the whole
docunent has not been, as | have read the preanble, really a
broad piece of that.

But the single sanple rule in one instance is
recogni zed under Part 70.500. And its inplenentation is
recogni zed in Part -- or the Part 72.500 rather is the
single sanple rule. And the inplenentation of, | want you
to check on that, is represented in the Part 70 which would
define what a full shift is, you know, how m ners woul d be
sanpl ed, the actual exposure |evel that woul d be appli ed.

So, you see I'ma little bit confused why they
were over here on this part of it but it wasn't a part of
the second part. But there's other issues as well but
that's just an easy one to settle.

MR, REYNOLDS: Well, once again, the reason they
were strictly involved in the issue of whether we could

accurately neasure and it was MSHA that woul d have exerci sed
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the authority to create the mandatory standard under Part 72
to inplenment that.

MR, MAIN. | understand your answer but | don't
understand you answer. And if that makes any sense | still
can't understand why they weren't a party to the other
process.

If you | ook at the NIOSH criteria docunent there
IS sone clear-cut recommendations that went to MSHA in
Septenber of 1995 that is directly reflected by this rule.
And I'mgoing to go through a few of those and just point
those out. And wth that | think that N OSH ought to have
been a party. And before this record closes I"'mgoing to
make an official request that N OSH does respond to this
rul emaking. And | question after reading this rule the
conflicts between both the Advisory -- the 1995 criteria
docunent and what MSHA proposed is, | sat back and watched
this panel for, you know, two hearings now and | have not
seen any weigh-in really on the debate on those issues that
had been clearly articulated by mners and by those who were
testifying.

The | owering of dust standards versus the raising
of dust standards is one clear on.

MR, REYNOLDS: | just wanted to clarify once nore
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that NIOSH didn't have anything to do with the changes, the
proposals for Part 70, 75 and 90. And the criteria docunent
woul d have been in the formof recomendations. That's the
role of NTOSH.  So they would not have been involved in the
rul emaki ng, you know, those particular rul emaki ngs, they
were strictly involved in the single full shift neasure

pr oposal .

MR, MAIN. | understand your answer but, again, |
don't understand your answer because | think there's a
conflict both ways. kay.

And to that end 1'd just like to walk through this
proposal because | think mners do deserve to hear from
Nl OSH about their position on this or governnent agencies
t hat have done a trenendous anount of research and work,
consistent wwth the Advisory Commttee, they |aunched in to
try to develop reforns. And as a starting point |I'd just
like to start tal king about the 2 mlligram standard.

Now, MSHA had proposed the 2 mlligramis probably
the best standard on coal mne longwalls to be done with the
4 mlligram And | know there's sone difference about how
you define what I'msaying. But in ny book two is two, four
Is four, and there's going to be a four that is clearly

stated in the proposed rule.
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NI OSH, however, recommended to cut the current
exposure level in half to 1 mlligram And | just seriously
question does NI OSH support the criteria docunent and their
findings or do they support the position of the proposed
rul e i ssued by MSHA? Because any way that you slice it
there is a clear difference there. |f one agency is
proposing cutting the rule in half to 1 mlligram and
there's a reformproposal to raise it to 4 mlligrans that's
a clear conflict. And | think it's a clear question to ask
I f NI OSH supports the criteria docunent or if they support
the MSHA rul e?

MR, GRAYSON: NIOSH policy is contained in the
criteria docunent.

MR MAIN. I'msorry?

MR, CGRAYSON: NI OSH policies are contained in the
criteria docunent.

MR. MAIN. Wi ch nmeans?

MR, CGRAYSON: They are recommendations to the
agency on what we feel are our proper neasures.

MR MAIN. And in support of that position let ne
ask the question this way, NIOSH clearly reconmended t hat
the exposure level be reduced to 1 mlligramin this

criteria docunent. Does NICSH still stand by that position?
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MR GRAYSON:  Yes.

MR MAIN.  Yes?

MR GRAYSON:  Yes.

MR MAIN  Ckay.

MR, REYNOLDS: One thing | wanted to interject is

that actually reducing the exposure |evel was outside the
scope of this rulemaking. And as |I'd nentioned earlier,
there i s another rul emaki ng action that was under

devel opnent at M ne Safety and Health. Earlier, you know,
farther down the rul emaki ng process is an advance notice for
proposed rul emaking. So that was outside the scope of this
rul emaki ng as to whether or not to reduce the exposure |eve
to 1.

MR MAIN. | understand two things: one, that the
governnent in 1980 issued proposed rules or filing rules
Wth the promse to mners that they would do nore. And
we're still back here in 2000 trying to get themto do nore
stuff. So the prom ses fromthe governnment are not wel
received by the mners. And | --

MR NCHOLS: | think we've answered your
question. Larry says they support what's in the criteria
docunent. W have it out for advance notice of proposed

r ul emaki ng.
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MR MAIN. But | think the difference here then,
Marvin, is this, that what you did in this proposed rul e was
actually affected that very issue by raising the dust
standard. Gkay. Had you not raised the dust standard then
| think it would be a different issue. But --

MR. NICHOLS: W haven't raised the dust standard.

MR MAIN. Ckay, we can debate that. But there is
a4 mlligramstandard that is permtted.

MR. NI CHOLS: Joe, you know that's the gap between
the rule and the protection factor for the personal
protective equi pnent.

MR NICHOLS: And I know mners who are currently
wearing airstreamhelnets will have based on the application
of that rule an increase in the dust levels if that goes
forward, if you want to |l ook at it that way.

MR, NICHOLS: For a very snmall section of an
overall mne where all engineering controls have been
exhaust ed.

MR. MAIN.  Nonet hel ess, those mners that are
currently working at that, from our opinion, wuld have an
I ncr ease.

MR, SCHELL: Joe, | just need to just technically

clarify. What we're saying is that if you' re working
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downwi nd of the shear operator with a PAPR on you won't be
exposed to 4 mlligranms of dust. W're saying that we're
putting a protection factor of two on that. And if you have
that respirator on you will not be breathing 4 mlligrans of
dust or we wouldn't be reconmending it.

Now, if you have data to show that that protection
factor isn't proper we need to get that. But to say that
mners are going to be exposed to 4 miIligrans of dust isn't
correct. |If they're wearing that PAPR we have reason to
believe that they won't be exposed, they won't be exposed to
2 mlligrans.

Just |ike the admnistrative controls, we'll allow
themto use admnistrative controls doww nd but we're not
going to allow themto be exposed to nore than 2. So maybe
"' m bei ng technical but you need to understand we are not
saying we're going to all ow anybody to be exposed to breathe
4 mlligranms of dust. W believe that that instrunment wl|
make certain that they don't breathe 4 mlligrans of dust,
that they won't breathe any nore than 2.

MR. MAIN. Three responses | have. Nunber one is
that mners who are currently wearing Racal helnmets on those
areas wll have their dust increased if permtted to go to

the airstream hel nets and i ncrease the dust levels to 4
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mlligram | think that's just a fact of life, the dust
generation levels would go up

The second point | wll make is with regard to the
evi dence about the use of airstreamhelnets, | think there's
been consi derabl e evidence put on the record already with
regard to the faultiness of those only approved -- the only
approved devices | know in this country today, if there are
nore then I'd |ike to hear about those, whereas the filter
system has neutered the ability of those airstreans to
provide a quality respiratory protection to mners is
creating all kind of difficulties.

| would also let you know that |'ve been in many
m nes and for those that think that these things are being
worn as approved respiratory protection devices as outlined
by NNIOGSH is just not true. 1've been to a |lot of m nes
where that seal shield is taken off of there. And there's a
sinple reason for that is in that encl osed headpi ece a | ot
of mners just find it totally unconfortable to breathe and
the condensation builds up creates problens. And they're
not being worn in many mines by many mners as an approved
device. And | think that creates sone probl ens.

And | think the testinony that's been presented

too shows a lot of difficulties in work environnents that's
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al ready been put on the record.

MR, SCHELL: Well, where we m ght disagree a
little bit is with your first prem se that dust |evels are
going to go up. Wat we're saying is they're already there.
What we're saying is that they're mning at a rate and
they're generating a |l evel of dust. And we've gone in and
we' ve checked and we can't find a way to control that dust
anynore, it's there already.

And what our concern was that we not wal k away and
pretend that everybody is protected, that if in fact they're
al ready generating that |evel of dust they've exhausted
everything, we need to do sonething to protect those m ners.
And that's where we're saying in those circunstances we're
going to control, we're going to nmake certain that those
engi neering controls stay in place and we're going to
control to 2 mlligranms to the DO

But we're not going to let the dust go up that's
already there, Joe. Wiat we're going to try to do is
protect that mner who's already in that dust because we
can't do it through engineering controls.

MR, NI CHOLS: You're not suggesting that those
fol ks that have engi neered out the problem can forget about

engi neering controls and go to airstream hel nets, are you?
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MR MAIN. G ven ny know edge of this system and
how it's worked and how many tines operators have cone
before us in this agency saying, "I've exhausted all the
controls, give nme airstream helnets,” | know what we can
expect, Marvin. That just, you know, is going to happen.

It has happened. And | know that the agenci es have been
weak- kneed at different tines in |ife and approved n ne
systenms and mning conditions that we believe are not in the
best interests of mners. And that's the problemwe have.

W al so know t hat under the current schenme m ners
do have a control over what happens to engage engi neering
controls. If they're out of conpliance MSHA cites them
m ners have the ability through the | egal process that's
going to be renoved now up to 4 mlligramunder this
proposal, to challenge the agency's enforcenent of that if
they fail to properly enforce it and bring about the
engi neering controls. And I'ma firmbeliever, and |
beli eve that has worked in the past and it needs to continue
to work in the future.

| think the problemeverybody is mssing here is
we |lack quality respiratory protections for all mners in
this country, not just longwall mners. And |I've raised

this on many occasions. | have offered to work and am
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jointly working with the BCOA through a partnership to try
to devel op better working respiratory protection for all
m ners.

| have | ooked at the record regarding the
operators ability to use respiratory protection to | essen
enforcenent actions. And if the enforcenent nunbers |'ve
got from MSHA are any indication of what's happeni ng out
there m ne operators across the board are not taking
advantage of that by providing quality respiratory
protection when they are out of conpliance to get themon an
SS citation. | think the latest nunbers | got is still in
| i ke the 95, 96 percent range of SS citations.

So what |'msaying, Marvin, is | think the | aw has
worked. It needs to continue to work. Mners do not need
to have that right stripped away fromthem where they can
now chal l enge. W need to hold to the traditional 2
mlligramstandard that m ners fought hard to get to in this
country. W need to use rational approaches under citation
to fix these problenms. And | think it has been executed in
many mnes in this country, Trail Muntain, JimWlters and
other location. And not strip this right away fromm ners
and not nove away fromthis hard fought standard that

mners, many mners died to gain.
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MR, NI CHOLS: Ckay, you wouldn't be opposed to
some plan like, | forget which JimWlters mne it was at,
the -- it's an admi nistrative control referred to as the
Haney pl an where are you saying you'd support a plan |ike
t hat ?

MR MAIN. [I'msaying that in the context of the
M ne Act that whenever an operator is out of conpliance that
during that out of conpliance period that they take neasures
to protect those mners. | firmy believe that. And at
times during that phase while they're installing the
engi neering controls and fixing that, respiratory protection
by law is obligated on the part of mne operators to be
provided to m ners.

M ners need to be reduced fromthat exposure in
t hose circunstances but wth the clear m ndset that that
operator has to continue to devel op and i npl enent
engi neering controls to fix that problemand it's being done
while it's under citation. Wth a legal responsibility of
that operator to conply with this |Iaw that replaced the M ne
Act in 1969, that is | think the nost precious thing that
m ners have.

And that's one of the problens | have with this

whol e proposal is what MSHA did with this is not only opened
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that floodgate -- and | understand what MSHA' s sayi ng, but |
under stand, you know, once out the door, you now, nore
horses get out of the barn. But al so understand the renova
of the mners fromthis whol e process.

And when ny guys ask nme what can we do when they
do that? | said, stand and scream Because that's the only
right that you have. As opposed to now you can go in and
tell that federal inspector this operator isn't noving fast
enough to fix this problem we don't agree with that
abatenment tine, we don't agree with this nodification. You
put the paper on then which is the order if they don't get
this thing fixed now.

And what happens, and | think that has set the
environnment for both the m ne operator and the m ne
operators to work together along with MSHA to get the
probl em solved to nove forward. It puts -- it builds the
kind of box that's necessary to get to an end sol ution of
getting quality controls in, Marvin. And in the bottom of
ny heart | believe that. And | think whenever you renove
that you're renoving that control that m ners have.

And, you know, | support the devel opnents of
worker-friendly respiratory protection that really works for

mners. In the study that we're doing jointly | think
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we're, you know, a ways a way from doing that, you know,
figuring that out. But it's tinme, what we did was send this
back to the mners, let themfigure out what kind of
respiratory protection they need based on giving thema
nodel , what would you change about that, what would you fix?
But the whole concept here is not to replace engi neering
controls with that, it's to buffer the current |aw

MR, NICHOLS: Do you think mners understand this
so-call ed conpliance with the 060? The exanple we put up
here clearly shows that two mners were overexposed but that
once we got through this average schene there was no
nonconpliance. Do the m ners understand that?

MR MAIN. | think a |ot of m ners understand
that. And | think and also it's clear as a bell from
m ners' perspective, as far as | know fromthe M ne Wrkers
perspective we think that's sonething that definitely needs
to be changed. W need to go to the single sanple
application. And we need to have a standard that is applied
that quickly and legitimately requires the dust to be placed
under control.

If I could go through nore of the issues. The
MSHA proposal woul d raise the exposure | evel for conpliance

sanpling to 2.33 and 1.26. N OSH recomended that MSHA nmake
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no upward adjustnent of the REL for neasurenent and
certainties.

Further, NI OSH recomrended that the 1 mlligram
we call a REL which is recommended exposure |evel, would
actually be equivalent to .09 when neasured according to
NIlOSH.  And that's contained in the abstract of the criteria
docunent .

Now, as | read the MSHA proposal and Part 70 and |
read the NIOSH criteria docunent again | see a clear
conflict with the direction of the agency's, the MSHA
proposal, and the cl ear recommendati on posted to MSHA by the

criteria docunent. And | understand what you're saying that

there will be nore rulemaking. You' re going to address
this. You re addressing this now. | nean that's one of the
fundanental problenms. And | have no hopes that we'll ever

see another reform of the dust programonce this gets out
because we've waited 25 years to get here. And | would not
advi se mners across this country to put any weight on there
bei ng another reformin their lifetime given what we've gone
through to even get this far

Having said that, there's a clear conflict here
bet ween the proposal of N OSH and the MSHA proposal. And

again I'mgoing to ask NIOSH do you support the
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recommendation that you made that there be no upward
adjustnents in this proposal and that really the direction
that MSHA needs to go is to |lower the dust standard with a
much | ower exposure |evel ?

MR. GRAYSON: Yeah, | know this doesn't work and
will try to speak loudly but it does go to the record.

But at this point |I really should say that, yes,
those are the policies of NIOSH that are contained in there.
They're still the policies of N OSH.

You know, however, N OSH does support efforts by
MSHA and anyone el se that will reduce mners' exposures to
dust and silica dust and also elimnate or at |east reduce
significantly the incidents of the diseases that we're here
di scussing. And, you know, we can realize that steps,
strong steps are necessary. And oftentines they do need to
be increnmental in nature. And but once again, our policy is
contained in the criteria docunent. That was all those
policies that you' re about to cover are recommended such
that we have the greatest possible inpact on reducing
di sease and reduci ng exposures.

MR, SCHELL: Joe, could | comment on two things?
And maybe again here it's semantics. At Prestonsburg |

think Tom W1 son asked a question about how many
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over exposures we di scovered using single sanple at 2.33
versus using average. And | believe what we said is that by
using single sanple at 2.33 we uncovered sonething like 2.5
times as many overexposures and resulted in us taking steps
to reduce that dust |evel

So there is a significant inprovenent in m ner
protection of going to single sanple versus our averaging
nowin citing at 2.1. And that was the gain that we were
trying to nake.

Now, granted, we believe that for |egal reasons
that the Secretary has the burden of proof to show that
there is a violation. That's why we put the upper limt,
the two site value. W don't accept 2.33 as being in
conpliance. And that's the point George was making. |If
you're between 2.1 and 2.33 that's an area that's going to
be targeted by MSHA for further sanpling. So we do that to
neet a | egal burden, not because we believe 2.33 is where we
shoul d be.

And the last thing | would refer you to is at page
42,069 of the preanble to address you point. It says, and |
will quote it, "Although it is beyond the scope of this
rul emaking, in its 1995 criteria docunent N OSH recomended

a tinme weighted average exposure to respirable coal mne
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dust of 1.0 mlligranms per neter cubed up to 10 hours per
day for the 40 hour work week. The Secretary of Labor and
the Secretary of Health and Human Servi ces believe that

m ners' health can be further protected fromthe
debilitating effects of occupational respiratory di sease by
limting their exposures to the applicable standard."”

So | think both NIOSH and the Secretary believe
that reducing the standard is the way to go. |If you
remenber, the Advisory Commttee's recomendati on was that
in addition to reducing the standard they did ask the
Secretary to also do what they could to ensure conpliance
with the current standard. And that was really the focus of
t hi s rul emaki ng.

MR NCHOLS: | think any -- you know if I'm wong
about this the panel can correct ne -- but | think any
I nstrument we use, whether it be dust or noise, has a
correction factor. | nean certainly we use that with the
noi se rul e al so.

MR MAIN. It's obvious that the correction factor
wor ks to support the interest of the m ne operator and not
t he m ner.

MR NICHOLS: No, Joe. |It's purely based on the

accuracy of the instrunent.
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MR MAIN.  Yeah. |If it goes plus or mnus then
what |I'msaying is you go to the high side of the equation
as opposed to the | ow side.

MR NCHOLS: Wwell, if it was 1 it would be higher
than 1. | nmean it's a corrective factor for the instrument.

MR MAIN. But I'mjust saying that in this rule
the agency did set a standard by which conpliance is going
to be nmeasured by. And that standard was -- is going to be
effected as a new standard across the board in this rule.
And as the agency addressed that standard | think they had
an obligation to follow the recommendati ons of the advisory
committee. And I'mnot here to tell anybody, any mner to
rely on any hopes of the agency com ng back to readjust the
exposure | evel because in nmy mnd | just don't think, you
know, that's going to happen. And it is part of this
rul emaki ng, in our opinion, and | know there may be sone
di fferences there.

The MSHA proposal also dramatically reduced the
frequency of conpliance sanpling. Only six shifts on a
section and one shift outby of coal m nes would be
conpl i ance sanpled. And those are not guaranteed, as we
poi nted out, given the fact that they're a policy and not a

regul ation. And there's a clear question of funding
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attached to that.

MR, SCHELL: Joe, | would just add if you | ook at
pl an verification we have gone to the other side. If you'l
notice that on plan verification that to verify at one
sanpl e you have to cone in at 1.7 whatever it is, which does
the sanme thing, gives greater than 95 percent probability
that in fact you're below the levels. So we've tried, on a
conpl i ance side we've had to put the adjustnent factor in.
But on the plan verification we've tried to go the other way
and required it to be, if you wanted, you know, required the
plan to be verified belowthe 2 mlligrans.

MR. MAIN.  And we understand that. And that's for
the initial plan verification. The followup for
determ ning mners' continued exposure is rested, however,
in the conpliance sanpling which gives us great concern in
that there is very infrequent sanpling of mners once the
plan is verified.

Now, NI OSH cal led for sanpling to be periodic and
occur frequently enough that significant and del eteri ous
changes not be permtted to persist. N OSH noted al though a
single full shift sanple could accurately neasure the
aver age ai rborne concentration during a shift, a single

exposure neasurenent has little predictive value for
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denmonstrating that a work environnment is and is likely to
remai n accept abl e.

And so | think they noticed, you know, the need to
do in that statement nore constant neasuring because you
just can't rely on that to be the, you know, the totally
predi ctabl e factor.

And NI CSH used an exanple, one or nore closely
spaced sanpl es being taken instead of the current binonthly
sanpl i ng where the environnment is particularly dynamc. The
NI OSH recommendati on did not call for reduced sanpling
frequency. | nmean | could find that nowhere in the criteria
docunent. And, you know, again, you know, does N OSH
support the reduced conpliance sanpling which is not even
guaranteed by a rule, guaranteed by |law, funding s not
guaranteed, in this proposal because | think there is a
clear conflict between what | read in the criteria docunent
and what | see in the MSHA proposal.

MR, SCHELL: Joe, I'msorry, were you saying the

criteria docunent recomended 36 shifts of sanpling?

MR MAIN. | didn't say it reconmended 36 shifts.
| said it -- if you read the thrust of it, it recommended
nore infrequent sanpling. And I don't think -- there is

nowhere in here that | see that it recomended a reduction
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to six shifts a year. And | think that's contrary to
everything that | read in this docunent, Ron.

MR. SCHELL: Could it have neant an increase to
six shifts a year by MSHA?

MR MAIN: I'msorry?

MR. SCHELL: Could that docunent be read to nmean
an increase to six shifts a year by MSHA?

MR MAIN.  Well, | think the, if you read the
docunent, it wasn't tal king specifically about MSHA or about
the operators. As a matter of fact, probably nore so about
the operators' schenme than the MSHA schene. But it was
tal ki ng about the need to have the frequency of sanpling.
And that's a real major problem!1 think that everybody
understand that we have with this rule. And we believe that
the NICSH criteria docunent supports convention of and w ||
have nore frequent sanpling as opposed to | ess frequent
sanpl i ng.

MR, NICHOLS: That's a good point though, | nean
to tal k about where MSHA has cone in the | ast year we've
noved fromone sanpling shift a year to binonthly. That's a
significant increase.

MR MAIN. In the |ast year?

MR NI CHOLS: Last --
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TOMB:  April.
NI CHOLS: How | ong?
TOMB:  April.

2535

NI CHCLS: Since April.

3

MAIN:  Well, correct nme if I"'mwong. | think
the record reflects during the workings of the Advisor

Comm ttee you guys were doing about four underground sanpl es
a year; is that correct?

MR, SCHELL: Yeah, but then we inplenented that in
a phased-in fashion, Joe, as we got resources fromthe
Congress. W started with a pilot programin a couple
districts and then we expanded that pilot. Then as we got
nore resources from Congress we went to the six. So it was
over sone phase peri od.

But you're right, the Advisory Commttee we were
tal ki ng about doing it fours and twos. W never proposed to
do six and twos to the Advisory Conmttee.

MR. MAIN.  Never proposed to do six and twos.

MR, SCHELL: Six underground. That's binonthly
sanpl i ng.

MR MAIN.  Well, | think there are sone statenents
that was read into the record which reflects the transcri pt

that | think that MSHA was at one tine tal ki ng about the 12
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a year. And we're submtting that as part of the
docunent ati on.

But | disagree that we went fromone to six. |
think we went in the context of 1995 fromfour to six as |
understand the chain of events. And | think it was a clear
recommendation fromthe Advisory Commttee to beef up what
you were doing then. And then when you got in a position to
take over the programto do that. And fromwhat we' ve seen
IS you went to the beefing up process here and when it cane
tinme to take over the programthat fell fairly short. And
some of the recommendations fromthe Advisory Commttee that
woul d have inplenmented that | don't think have been net.

And | think that's part of our problem here that,
you know, you beefed it up but when it got to the point of
taki ng over the operating sanpling which woul d have gave us
nore frequent sanpling, and nmaybe just the inability of the
agency to do that, you know, nmay be what we're faced wth.

W do have a FO A request in, Marvin, that we're
still waiting on. And it does address itself to the anount
of inspectors, the nunber of mnes, the nunber of MVMJs t hat
have existed from 1995 to 2000. And it's very inportant
that we get that docunent because we'd |like to set down and

take a | ook at, get a good perspective of what we think the
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capabilities of the governnment may be. And we have the
ability to do sonme outside influencing as well with the
budgets of the country. And we still haven't received that
yet. And we do need it as part of our decision nmaking on
this whole rule.

MR, NI CHOLS: Ckay.

MR, GRAYSON: May | add one thing, please? You're
right in one instance that frequent nonitoring of exposures
was what was recommended wi t hout being specific. But |ater
on if you look at periodic exposure nonitoring part of that
docunent you'll see that it was suggested that as necessary
to show that exposures are controlled --

MR MAIN  Yes.

MR, GRAYSON: -- is the | anguage.

MR, MAIN. And one shift outby in coal m nes and
six shifts sanpled out of maybe 900 a year, that's the
thrust of the proposal, which is not even guaranteed by | aw,
Is that that's bal anced again, Larry. Because that's what
t he proposal does.

There's other provisions in the criteria docunent
that 1"mnot going to go into a lot of detail today. W're
going to be covering that in the witten record, you know,

on the silica levels that's addressed. NI CSH had
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recommended a reduction of about half, | think, the current
time weighted average. And they also as you | ook at the
structure, the full shift sanpling, and what's contained in
the lawsuit calls for mners' exposure over the entire work
peri od.

That's not addressed in the proposal. That was
recommended by the Federal Advisory Commttee, by NIOSH in
the criteria docunent. And, actually, | think it was a 10
hour, 40 hour week was maintaining a 1 mlligramstandard
over a 40 hour week, 8 hour day which is sort of like the
enconpassi ng standard that was proposed by NIOSH  And as we
see it in many areas the MSHA proposal goes in the opposite
way.

MR, SCHELL: Joe, | don't, | just don't understand
that. Could you clarify that. Because |I thought what we
were trying to do was we clearly tried to expand to | ooking
at full shifts. Now, we didn't |ook at weeks beyond 40.

But in what sense did we go the opposite way?

MR MAIN. In ternms of the raising of the
standards versus the | owering of the standards and having a
measurenent at the end of the day. |If you |ook at the N OSH
conponents | think it was -- and it was |i ke the Advisory

Comm ttee conmponent on the recommendations, it was clear
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that there was a drive to | ower dust standards in coa
mnes. There was a drive to neasure the mner's exposure
during a full shift and, as well, to neasure that mner's
exposure over the work week. And | forget exactly what the
recommendation is in the Federal Advisory Conmttee but
there was a recommendation | think to clearly acconplish

t hat .

And | think when you | ook at the structure of the
proposed rule, and particularly when you get to the avenue
of the backup verification of the plans, you find that on a
conpl i ance sanple you have a 480 m nute sanple, not a full
shift, regardless of the shift |ength.

You don't have any neasurenents that really
reflect, | don't think, the full work week which is
contained in the lawsuit that we have addressed, the ful
nmeasure of exposure, and not contained in the advisory
commttee or the NIOSH criteria docunent.

You have the stand that there's going to be 2.33
or 1.26 which in ny opinion, and | just, you know, 1.22 as
some mners pointed out, and | agree with that |ogic, does
not go in the sane direction of the recommendati on of the
NI OSH criteria docunent. Really having a .09 | think with

all the variables applied is laid out in the abstract.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O b W N B O

61

So | think there is a lot of differences there. |
think it does, this whole thing does go in different
directions. | think mners were very di sappoi nted when they
didn't see a standard, Ron, that said we sanple you, you're
wor king 12 hours, we're going to sanple you for that ful
shift and get a full neasurenent to determ ne your
conpliance in dust |evels.

MR, SCHELL: GCkay. And we've asked for coments
on that.

One thing I1'd like to clarify on the record, and
the whol e basis for this rule, is what we, our goal wth
this rule was to elim nate excursions above the standard.
What we found with poor plans and what we found with
operators doing abating and what we found with nultiple,
averaging nmultiple sanples is that you frequently had
excursions, |like you said on that chart, at 2.4, 3.8. So
that the whole thrust was to put a ceiling so that m ners
woul d not be exposed above the 2 mlIligramstandard, and if
you want to characterize, 2.33. But it was to get rid of
these 2.4's, 2.5 s, 3s and 4's, that they would no | onger
be permtted.

And the underlying concept in the rule is by

el imnating those excursions, those frequent excursions,
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mners are going to be nore protected and di sease i s going
to come down. So that the whole thrust of these rules is to
| oner exposures of mners by elimnating these excursions
above the standards.

MR. NI CHOLS: Yeah. Do you think these two miners
that are overexposed up here m ght be disappointed in the
fact that the three other sanples |let them average down
t heirs?

MR MAIN. Marvin, we agree with this whole
aver agi ng thing.

MR, NI CHOLS: Well, you keep saying the
di sappointnment of mners. |If | was those two mners
overexposed |'d be greatly disappointed in the current.

MR MAIN.  And | think that we've been on record
saying let's do that. So let's doit. GCkay?

MR, SCHELL: But am | nmaking ny point, Joe? W
are driving exposure |evels down through these proposed
rules by elimnating those excursions. That's what we were
attacking in these rules and that's what the preanbl e says
that we're attacking.

MR, MAIN. But you can't just pull out one piece -
- and | think that's the center of the problemhere -- and

| ook at that piece of the rule fixing the, reformng the
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system And ny fear is that that's a |ot of what we've
wound up wth.

You know, | can tell you, Ron, |'ve talked to a
| ot of mners who do not believe that sanpling them one
shift or six shifts a year for 480 mnutes for a conpliance
sanpl e as the backup on 60 percent production, as I
understand the policy that would be applied, at 2.33 is the
kind of systemthat they expect to have in place to protect
t hem

Now, in terns of the averagi ng, you know, Marvin
we've said it, we agree with you on that, let's do it and
get it done. But | think on all these other issues there is
sonme real fundanental problenms here that just don't address
the needs of the mners that | think you're failing to
under st and.

| do understand what you said. And | think mners
appreci ate having that single sanple take the averagi ng out.
But | don't think, and there's testinony has been put on the
record, these outby mners, 1've had a | ot of side
di scussions with mners about that, you know, their concern
I's they were, Ron, whenever they spoke with you in January,
or 1998 when you were discussing the record, that there was

I nfrequent dust sanpling then in the outby areas. And they
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were concerned that mners that work in a |lot of these areas
that wasn't even going to get sanpled. And that problem
needed to be fixed. W need to change this whole DA thing
whi ch we haven't had a chance to get into to any degree
other than | think mners putting it pretty eloquently, you
know, that that DA outby is not working even under the
current system And we don't fix it by going to 1

MR, SCHELL: Well, ny response is we did | ook at
the outby DAs. And, renenber, we are sanpling, by
definition we are sanpling dust generating points with the
DA. And that concept was so objected to by the operators
that they sued us on the DA concept on the theory that we
were sanpling an area where people didn't even exist. And
even the Court of Appeals said that even though it's a nore
stringent way of sanpling that that was a reasonable way for
the Secretary to do it.

So we didn't, when we drafted these rules we
didn't try to forget the outby guys. W went out and we
took a | ook at what operator dust exposures were, what our
dust exposures were. And | nean we don't need to re-look at
it, Joe, but what we found is that we're doing a pretty good
job of controlling outby DAs sanpling the areas where the

dust is being generated.
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MR, MAIN. The point that m ners have nade, Ron,
Is you' re not sanpling where they're at. And that's one of
the things | clearly hear fromthe testinony. And we'll
provide nore evidence if that's necessary. But | think that
the mners have pretty well eloquently stated that for the
record that you're not getting then while they're out in the
dust. And that's the fundanental problemw th the outby
rul e.

I"'mgoing to close off of here and give ot her
fol ks the opportunity to testify. But | think that, you
know, it's inportant to make note that the criteria docunent
was noted for governnent action in accordance with the |aw
As we view the law we think that the agency is going to
follow the recommendati ons of the NIOSH criteria docunent in
devel opi ng standards of which they specific addressed and
make changes in. And we think that's part of the overal
record here.

And | will submt this for the record as part of
our testinony.

And, also, as prom sed at the |ast hearing I think

anybody that sits on this panel should have read this. It's
an official docunment. Hopefully, I've got enough copies
around. If you're short, please |let ne know.
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And that docunent | think as | noted at the | ast
heari ng was drafted by an investigator reporter that
recei ved a conmmendation by the President of the United
States for just as, as | understand, a sound investigative
report. And | challenge this panel to figure out this one
magi ¢ answer of six shifts a year with a plan that's
verified at those mnes represented in that story that
failed to inplenent that plan that was verified when MSHA is
not there and mners who are afraid to speak up because of
| osing their jobs have no other protection in this void.
And | challenge this panel, if you don't fix that problem
you're not going to fix Black Lung in this country. Just
take it to the bank

And if you don't figure out sone way to
continuously nonitor that dust in the absence of federal
I nspectors you're not going to fix that problem And if you
don't figure out a way to do it to the best of your ability
so that's not tanmpered with you're not going to fix that
problem And the benefits needed there clearly is, one, is
conti nuous dust nmonitors in coal mnes.

And | chall enge you to search in your hearts and
your m nd what you're doing here. And you answer the

question I've run through nmy mnd, Howis this proposal
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going to fix that problen? It doesn't.

And | thank you very nuch.

MR, REYNOLDS: Joe, | just wanted to ask you, |
asked you in Prestonsburg as well, that | understand that
your position is that you do support the single full shift
sanpl e joint proposal with NIOSH and that nost of your
comrents are addressed to the MSHA proposal for plan
verification and conpliance sanpling for dust?

MR. MAIN. The problem --

MR, REYNOLDS: Most of your comments are
addr essi ng t hose?

MR MAIN. Well, the problemareas of the single
shift sanple rule is not etched really in 70.500. The
problemw th that rule is found in 70.100, 90.100, if 1I've
got ny nunbers straight.

And there is sonme technical issues that we have
Wi th the proposal which | prom sed that we woul d address
when we get back. And Jim Weks is going to go over those
t oday.

MR, REYNOLDS: It's not really the accurate
nmeasurenent, it's as it mght be applied in Part 70 and 75?

MR MAIN. As it's applied as the exposure |evels

are defined, as full shift are defined, all those are in
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Part 70, so on. Because all the single sanple rule does is
explain the policy of the -- and | keep saying "policy" --
it's a policy that would now be the rule, that the agencies
can use the single sanple nmethod for the purposes of
sanpling. And other than few areas that Jim Weks will be
addressing a little bit later on | think it's that sinple
mne with the problens, like | say, over in the other parts
of the regul ations.

In closing, on behalf of the mners, |I'm probably
going to cone back at the end and do a little bit nore
cl ean-up, but in behalf of the mners we urge that MSHA go
back, conme out wth a real reform package that addresses al
the points that mners need and do what's right for the
m ners.

Thank you very nuch.

MR NICHOLS: Well, wait a mnute, Joe. | think
there's sone practical pitfalls to that |ast recomendation
that you ought to understand and think about. It's ny
under st andi ng that you generally support single full shift
sanpling and plan verification.

MR. MAIN. Concepts of those.

MR. NI CHOLS: The concept of those. And that this

rul e contains sone inprovenent.
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| think there's some hurdles to overcone if this
rul e goes back to the drawi ng board. One is that sonebody
woul d re-propose it. |I'mnot saying that would or woul d not
happen but it's going to take -- it would take weeks or
nonths to do that. So it may or nmay not happen.

Let's say it did, then there's a resource
consideration. | think to adopt operator sanpling sanple
for sanple, and | don't want to be held to these nunbers
exactly, but a good ballpark figure would be that Coal M ne
Safety and Health woul d need an additional 200 inspectors
and probably with salary and equi pnent probably $20 nmillion.

Now, the agency may or nmay not be able to obtain
those funds. | can tell it took the Assistant Secretary
three years to get 90 additional positions to go to
bi nronthly sanpling. So to take this back and risk | osing
the inprovenents, | nean that's, | think those are practica
hurdl es that the agency woul d have to overcone.

MR MAIN. |'ve |looked at this thing |long and hard
since the proposal conme out in the |ast, what, 32 days. And
| tried to think as deep as | could to where we're at. And
| keep going back to the recommendati ons of the Advisory
Commttee which | think was pretty straightforward.

What it sought to do is to have the agency and the
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operators beef up their sanpling and dust control actions.
And at the point when MSHA was prepared to do that to take
over the operator program And | ook at the funding
mechani sm which that's the question |I've got is |ike what
kind of research and work did the governnment really do to
figure out a way to fund this thing beyond the taxpayers
because that was a clear recommendati on of the commttee?
We're going to be taking another |ook at that. But to get
thenself in the position to take this whole thing over.
There is a concept that is enbodied | think in the
Federal Advisory Commttee report that called for an MSHA
takeover with a quality sanpling program with a mne
operator still responsible for doing plan verification
sanpling, with increased involvenent in several different
areas of the mners to get themin a position that they've
strived to get for years and totally deserve, and to have
conti nuous dust nonitoring as part of this whole schene.
And a problemthat we find is we ordered the car.
We've got the damm thing. It hasn't got the engine in it
yet or the transmssion in it yet. |It's got the engine in
It but the diagnostic light that tells you, you know, the
oil islowis sort of not there yet. You know, just we

don't have a whole car yet. And putting this thing on the
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road as you' ve laid out that car is not going to run well in
our opi ni on.

And we need to go back and take the tine and get
it done right. And, Marvin, you know, being the reali st
that | amI| know two things: if there is an interest on the
part of this governnent to fix this problemyou will cone
back with a proposal. |If the interest of the governnent is
tolet the thing lay there then, you know, I think it's
going to take a public outcry to force that to happen.

But once you do sonething, if you | ook
historically I think, and being fair to all these mners,
you know, let's do not prom se one nore thing that can't be
delivered on. | amnot going to do that in my mnd. 1|'m
not going to promse themthat sonething will happen if they
go to another hearing. |1've learned ny |lesson on that. But
| think we need to be fair here. And I think the governnent
needs to step up to the plate, set back down, do a reform
package that works, that takes care of all these issues and
get them out there.

And | think that's the sane thing that |I'm
heari ng, you know, fromthe industry as well is that this,
this thing is so nurky with what we have that it's hard for

people to understand. It has a |lot of shortcomngs init.
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And we need to just get this thing done and get it beyond us
or get beyond it.

MR, NI CHOLS: Ckay, thanks, Jim And we'll hear
fromthe industry next.

But let's take a 10-m nute break and then Bruce
Wat zman w I | be on next.

(Brief recess.)

MR, NI CHOLS: Ckay, let's get started back. The
next presenter will be Bruce Watzman with the Nati onal
M ni ng Associ ati on.

Bruce, go ahead.

STATEMENT OF BRUCE WATZMAN, VI CE PRESI DENT, SAFETY AND
HEALTH, NATI ONAL M NI NG ASSCCI ATI ON

MR, WATZMAN:  Thank you, Marvin, and nenbers of
the panel. As Marvin said, | am Bruce Watznman, Vice
President for Safety and Health with the National M ning
Associ ati on.

As nost if not all of you area aware, NVA and its
predecessor organi zations, the National Coal Association and
the Anerican M ning Congress, have a long history
participating in MSHA regul atory proceedings. W have and
continue to work with both of the agencies represented to

further the dramatic inprovenents that have been attained in

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

NN NN R R R R R R R R R R
W N B O © O N O O M W N B O

73

m ner safety and health. Wile nore needs to be done, we
nmust recogni ze the role that mners, your agency and m ne
operators played in achieving the striking reductions in
fatalities and accidents and injuries that have occured.

At the sanme tinme we nust recognize the dramatic
changes that have occurred and continue to occur in the coal
I ndustry. Consolidation and cl osures have becone
I ncreasi ngly commonpl ace as MSHA's own statistics point to
t he nonunmental reduction in both the nunber of operating
m nes and m ners.

As we began our review of the pendi ng proposals we
enpl oyed two tests:

First, would the proposed revisions restore
confidence in the dust sanpling progranf? and

Second, woul d the proposed revisions after all was
said and done inprove mners' health?

Regrettably, we have concluded that the proposal
fail both of these tests. Approximately two weeks ago we
wote to the Assistant Secretary requesting a 120-day
extension of the period to submt coments on these
proposals. The Assistant Secretary, pointing to the
I ndustry's presuned famliarity with the proposals and the

pending wit of mandanus filed by the UMM, granted a 14-day
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ext ensi on.

Thi s extension, while appreciated is nonethel ess
woeful Iy i nadequate. It nust be renenbered that the agency
has had this matter under consideration for several years
yet the regulated community is afforded nerely 60 days to
comrent on the hundreds if not thousands of pages contai ned
i n the rul emaki ng record.

Throughout the three public hearings the agency
have conducted m ner after mner has pointed to the
| nadequate tine provided to read and fully conprehend what
many consi der to be the nost significant proceeding to
| npact the underground coal industry since passage of the
Act, yet the agency granted only a 14-day extension.
Throughout the public hearings that the agencies have
conducted mner after mner has pointed to the difficulty
under st andi ng the proposal given the new, plain English
format. Yet the agency has done little to address those
concerns.

The industry has | ong sought performance rather
than prescriptive regul ations, yet the proposals are in
their current formneither. They are too subjective and too
open-ended to numerous and ever-changi ng interpretations.

W take little confort knowi ng that MSHA will devel op and
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| ssue policy guidance docunents to supplenent a final rule.

As you are aware, we have historically opposed the
agency's attenpts to regulate through policy. W wll
continue to do so should this be finalized in its current
form Revisions to health inspection manual s cannot take
the place of regulation. Representations in the preanble
cannot substitute for regul atory |anguage.

As nunerous court decisions arising under the M ne
Act and ot her federal statutes have found, an agency is not
bound by policy statenents. And those who rely on such
statenents do so at their own peril

The D.C. Circuit Court's decision in the Cathedra
Bluffs case is a perfect exanple of that principle. In this
case the conpany cited to an MSHA policy statenent as
support for their position. The Court held that policy does
not have the sane force and effect as the |law or regul ati ons
and rul ed agai nst Cathedral Bluffs. The subject, open-ended
nature of the proposals |leads us to conclude that it wll do
little to restore confidence in the dust sanpling program
and may wel |l exacerbate an already difficult situation.

And | would say that the colloquy that took place
earlier between nenbers of the panel and Joe Main did little

to soothe ny concerns. ?
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| would be remss, however, if | did not recognize
that many of the changes contained in the proposal have | ong
been sought by the industry. W support MSHA assum ng
responsibility for conpliance and abatenent sanpli ng.
Simlarly, we support MSHA's recognition at long | ast that
supplied air helnmets can and nust play a role in protecting
a mner's health. W do not believe their application
shoul d be restricted in the manner proposed and will provide
addi ti onal comments on this point prior to the close of the
comrent peri od.

These provisions notw t hstandi ng, we share the
m ners' belief that the proposal should be w thdrawn.

We're at a critical tinme in the conti nuum of
respirabl e dust sanpling. Qur cooperative efforts have us
on the verge of introducing new technology that will enable
mners to know on a real tinme basis their individual dust
exposure. No longer will we have to rely on subjective
sanpl i ng technol ogy or argue about | aboratory variability,
preci sion or accuracy. No longer will we have to await days
to get the results of sanpling. Rather, mners wll be
enpowered with the knowl edge required to prevent exposure to
dust above permi ssible |evels.

Rat her than commtting resources to apply bandai ds
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to an antiquated dust sanpling system our collective
resources should be coomtted to advanci ng engi neering
controls. Qur collective resources at that point wll be
commtted to advanci ng engi neering controls to reduce dust
generation and exposure.

Quite sinply, the respirable dust standards as we
know t hem today, either in their current formor as NMSHA
seeks to revise them w Il becone obsolete. W nust not, we
cannot allow ourself to brand because of an arbitrarily
determ ned regularly schedule the introduction of this
technol ogy. Finalization of the current proposals whose
benefits are mniml at best nust not thwart the devel opnent
and introduction of this new technol ogy.

In 1996 President Cinton canpaigned on a platform
of a bridge to the 21st Century. Personal continuous
readout dust nonitors are our bridge to the 21st Century.
Qur collective interests would be better served by MSHA
commtting the resources they are using to finalize these
regul ations to the devel opnent, the introduction of personal
dust nonitors into the m ning environnent.

Thank you.

MR. NI CHOLS: Thank you. |It's |ong been the

position of the industry that MSHA take over the dust
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sanpling program | know you haven't had tinme to fully
digest all these rules but what woul d an MSHA t akeover | ook
like froman industry point of view?

MR, WATZMAN:  Marvin, we support, as | said, the
MSHA assunption of all conpliance and abat enent sanpli ng.
But when we | ooked at this proposal we couldn't ook at in
ternms of cherry picking this over here and this over here,
we | ooked at the proposal as a whole. W looked at it in
ternms of our historic position in opposition to the use of
single shift sanples for conpliance purposes today given the
current state of the technol ogy we use for dust sanpling.

On nore than one occasion the National M ning
Associ ation and the Bitum nous Coal Operators Associ ation
has witten to the Assistant Secretary. W outlined through
those letters what we believed would be the elenents of a
new dust sanpling program W believe taken as a whole it
woul d i nprove the situation that exists today. The current
proposal doesn't enbrace all of that.

We tied the use of single shift sanpling to the
availability, commercial availability of a commercia
readout continuous dust nonitor. So while we support, as |
said earlier, MSHA assum ng conpliance dust sanpling, we're

not going to allow ourselves to be put in the position of
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| ooki ng at any individual elenment of this in a vacuum W
have to |l ook at in terns of the whole proposal that's before
us.

MR, SCHELL: Bruce, is the industry's position
that we're in a posture where we can nove forward with
requiring continuous nonitoring rulemaking at this point?

MR, WATZMAN: No, it's not, Ron. As you know, the
technology is not there today. W believe we're very cl ose.
We believe that we've overcone sone of the roadbl ocks that
have been put before us.

As you know, the industry, both the industry and
the mners when we started tal king about a personal
conti nuous dust nonitor recommended one particul ar
prototype. The agency, MSHA, chose to go a different
direction. Even though the stakehol ders recommended the
devel opnent of one prototype. N OSH has picked up the bal
on the other prototype. And that set us back sone tine.

But from what we understand we're closer than
we' ve ever been and we think everyone's interest would be
better served by awaiting the test results of the
prototypes. If they work as we all hope and believe they
wll work then we're all going to be better off, the mners

are going to be better off down the road. W're not going
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to be dealing with gravinetric sanpling. W're not going to
be fighting with Tom over | aboratory wei ghing systens and
over precision and reliability, we're going to enpower
mners to know the dust they're exposed to at that
particular nonent so that renmedial actions can be taken to

| oner those dust |levels, not a week |ater, not five days

| ater, not three days |later, but when the overexposures
occur.

MR, HEWETT: May | ask a question regardi ng those
over exposur es?

MR WATZMAN:  Sure.

MR, HEWETT: |I'mwith NIOSH so | have sonewhat of
an interest in the continuous dust nonitors. A dust nonitor
during a shift could give you two pieces of information

1) at that particular nonent the concentration is
above whatever standard there is;

2) that given cunul ative exposure up to that point
the end of shift exposure is likely to be above the
st andar d.

What does industry -- what would industry want the
section foreman to do if the concentration at that nonent's
above the standard and what would the industry want the

section foreman to do if the end of shift projection is
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above the standard?

MR, WATZMAN: | think you're a little ahead of
where the discussions are. However, having said that |
think there are a nmultitude of options that m ght be
avail able to the section foreman. He could at that tine
review the engineering controls that are in place to see if
all the water sprays are operating as one woul d hope. He
can check the ventilation. He can nmake the determnation to
enpl oye adm ni strative control to renove that individual so
that their end of shift exposure is not above the allowable
| evel .

But the fact is is that that's a determ nation and
those are actions that can be taken at that point rather
than having this conpliance determ nati on be nade at sone
| at er poi nt when the overexposure has either continued
unaddressed or whether there is not an overexposure. | nean
t hat has been one of the biggest problens we have had with
the dust sanpling, as you all know, the lag tinme between
when the sanples are taken and the ability to take renedi al
action. That serves no one's interest. Mstly, nost
i mportantly it doesn't serve the mner's interest. A
conti nuous readout tool, a continuous personal dust nonitor

will if it works as we hope provide us the ability to take
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those actions at that tine.

MR, HEWETT: |If at that tine, say halfway through
the shift, that particular mner's exposure has according to
the direct reading instrunents reached and exceeded the
current dust standard what should the section foreman do
with that mner or over the section in general?

MR, WATZMAN: | think | just answered that. |
mean ny response was he can review the engineering controls
that are currently enployed making sure that they' re all
operating at optinuml evels.

MR, HEWETT: This question is different. |
understand you're repeating your earlier answer. The
question is --

MR, WATZMAN: That's because | think you're
repeating your earlier question and |I thought | responded to
it.

MR, HEWETT: Thank you.

MR NICHOLS: W've had a lot of testinony in the
two previous hearings about this policy versus the rule
nostly, | think, as it relates to the sanpling requirenents
fromMsSHA. If that were tightened up and further expl ained
or consideration that it be put in the rule, wuld that nove

you any closer to favoring these rul es?
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MR, WATZMAN: | don't know, Marvin, because
think it would require a fundanental re-witing of the

rules. One of the responses that was given to a mner's

question, | think it was at the Mrgantown hearing, was
we're rewiting the -- we're currently rewiting chapter 1
of the health inspection manual and we'll address that in

that rewite

That's not the way regulations are witten in our
mnd. W can't -- those are rewitten, they're witten by
this current admnistration, they'Il be witten by another
adm ni stration, they' Il be rewitten by, reviewed by another
assi stant secretary down the road. You know, | guess one of
t he disconforts we have, and | understand the nove and we're
supportive of the nove to wite regulations in plain
English, but | guess one of the questions that was asked in
the preanbl e was What are your views on the new format we've
taken? And it is in witing these regulations a question
and answer fornmat as opposed to what was fairly black and
white historically. And | think it is such a dramatic
novenent of the pendul umaway from what we're accustoned to
that it has raised as many questions as it has answered.

| will tell you that | sat in a neeting of

I ndustry representatives who deal with dust control plans,
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who deal with ventilation, and there were nunerous

I nterpretations given to various sections here by people who
have dealt with this for years and years as to what that
really nmeant in terns of agency enforcenent policy. It's
extrenmely difficult, given that, to respond in a concrete
manner .

MR SCHELL: Can |?

MR. NI CHOLS: Go ahead.

MR, SCHELL: Bruce, one of the -- | think we'd all
| i ke to be where you are and have a conti nuous nonitoring.
But one of the things that's notivating us, and we tal ked
about it here, is we do continue to have mners that are
over exposed above the 2 mlligramlevel. And we put up the
chart that shows what happens with averaging. Single sanple
was neant to address that. Plan verification, |I know on
di scussions that we've had earlier on the rule we all agreed
that even if you have continuous nonitoring you're going to
need to continue to have pl ans where our proposal was
attenpt to develop quality plans. But the thrust being, and
the Advisory Commttee addressed this too, we have got to
find sone way to elimnate these excursions above the
standard that overexposed peopl e.

And to say go back and start again, another way of

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

NN NN R R R R R R R R R R
W N B O © O N O O M W N B O

85

saying that is to continue to have m ners overexposed until
we get that. 1'd be interested in specifically what the

I ndustry's views are on the plan verification approach that
we've taken. | think I know what it is on single sanple,
but if you want to conment on that |'d appreciate hearing

t hat .

MR, WATZMAN: Ron, we're going to submt detail ed
comrents by the close of the rulemaking. | wll tell you
that I"'min the process, we're in the process right now of
drafting them

What we are going to attenpt to do, having said
that we believe that this should be wthdrawn, we feel we
have an obligation to respond in detail to the proposal
which we will do. So we wll submt to the best we can, and
| have to preface it by saying given the manner in which
it's witten we're going to do the best we can to try to
provide you with revised regul atory | anguage even though
we're struggling with the regulatory |anguage as it's
witten. But we're going to do that.

And I'mreally just not prepared to go through it
section by section at this point. | nean |'ve said that we
support MSHA assum ng all sanpling. W are pleased that the

agency has recogni zed for the first tinme the use of air
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hel nets where we have exhausted engi neering controls. W

t hi nk what you have proposed is far too restrictive. W
think there are applications where the sane criteria used
for longwall perm ssion nmay very well apply to other
situations as well, probably not as broad in nature,
probably not as frequent, but we think it's wong to exclude
the use of so valuable a tool through these regul ations
because, you know, we probably won't have the opportunity to
revisit this again.

You know, there are tinmes on continuous m ner
sections where we may very well need this tool. And we
think it is wong for the regulation as it's witten to
preclude that application at all.

You know, in many ways this is kind of tantanount
to what the agency has finalized and is about to inplenent
in terms of noise controls. You know, you didn't limt the
application of personal protection in ternms of noise
controls. There is the pea coat theory, the pea coat
concept and practice where once an operator has exhausted to
the agency's satisfaction the availability of engineering
controls then there nust be a neans to protect the m ner
Because that's the overall objective that we're all striving

to get to.
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If we can get there through engineering controls,
far the better. W all support that. But where we can't,
the objective at the end of the day has to be protecting the
mner's health. Wy the agency chose in dust tolimt so
dramatically the application of a protective, the use of a
protective device so dramatically in terns of dust but
didn't do so in noise is sonething that quite honestly we're

trying to understand. W think it's the wong approach.

So these are sone of the issues that we'll get
into in nore detail in our witten comrents.
MR NICHOLS: Well, | think the experience with

dust control is that in all areas except one, and that's

wor ki ng downw nd of the shear operator, that controls have
been denonstrated that will work and engi neer away the
problem Wth noise that's not the case. But we don't have
that history of conpliance with the noise rule |ike we do

t he dust rule.

The key is not so nuch that a control does not
exist to control dust in all other areas of the mne, is
that the controls are not naintained.

MR, WATZMAN: Marvin, as a general statenent |'d
say you're probably correct. But | don't think you can

generalize across all mnes and all mning systens and al
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m ning applications. Every mne is different. | nmean we
have to accept that. At tinmes mnes have to do things that
are different than the traditional practices in mnes.

To say that we're not going to protect mners
because we' ve excluded the use of a protective device in
those situations to us is just ill advised. You know, mnaybe
your statenent is right generally, but we think that you
shoul dn't exclude it, nmake a rubber stanp exclusion and say
we're only going to provide the use, allow the use in this
very limted application.

| would argue with you that you' ve restricted it
to such a degree that you're probably not going to see the
use of supplied air helnmets given how dramatically you' ve
restricted it. And if that's what the agency's objective
I's, was through this, well, then | think that we may well
say that you' ve acconplished what you' ve set out to achieve.
But we just think it's the wong approach to take.

MR, NICHOLS: Tell nme again why you're opposed to
single shift?

MR, WATZMAN: We don't think that the agency --
and | wll prepare nyself for the salvo from Paul Hewett and
Jon Kogut and ot hers.

MR N CHOLS: W'Ill protect you.
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MR, WATZMAN: Pl ease protect ne.

We don't think that the agency, and | nust say one
of the things you ve done that has made this easier for ne
personally is taking all of the comments fromthe single
sanpl e, the previous single sanple proceeding and nade t hem
a part of this rulenmaking. It nmakes ny task a | ot easier.
W still don't believe that the agency has adequately
accounted for all the sources of variability that exist both
in the mning environnent and the anal ytic practice,
process. And, therefore, that a single shift sanple as
currently conprised under the scenario that the agency has
laid out is flawed.

And we wi Il provide additional coments on that.
| know t hat you have added sone new studies into the record
since the last proceeding. W're |ooking at those currently
and devel opi ng sone coments. And we'll provide nore on
that. And 1'd just like to leave it at that on that subject
for now.

MR, NI CHOLS: Ckay. And we had these two periods
where we used single shift in coal. One was maybe ' 92-'93
and then up until the Court of Appeals. Do you have any
knowl edge of any great burden that put on the coal industry

during those two periods?

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

90

MR, WATZMAN:  No. | have no information about
t hat peri od.

MR, NI CHOLS: COkay. Does the industry agree with
this averaging schenme that will allow a couple mners to be
over, three to be under, and at the end of the day all five
are under?

MR, WATZMAN:  Marvin, we don't want to see any
m ner overexposed. Qur objective has been and will al ways
be to maintain dust |evels bel ow the applicabl e standard.
However, | think we have to recogni ze that there's sonewhat
of a difference in view between the agency and the industry
in this regard. Dust is a chronic exposure. The standard
was predicated on the belief that a m ner exposed ei ght
hours a day, five days a week for a normal 45-year worKking
career woul d not devel op coal worker's pneunobconi osis.

As far as | know, and correct ne please if |I'm
wrong, there is no agency or independent body yet who has --
and | woul d say donestic because |"'mnot that famliar with
I nternational, but as far as | know and the last | checked
there is no body that has reconmmended a short-term exposure
limt for exposure to coal dust. AmIl -- Go ahead, Ron,
what was that?

MR, SCHELL: Yeah, | think the Congress did. |
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mean the | aw --

MR, WATZMAN. The law is eight hours, 2
mlligrans.

MR. SCHELL: No, the law is that no mner should
be exposed to nore than 2 milligrans on any shift. That's
t he | aw.

We constantly get into this debate about the I ong-
term exposure versus the short-termexposure. But |'m
telling you the law says on any shift, it doesn't say over a
period of tine.

MR VWATZMAN: | will leave it to your |awers and

our | awers to argue over what the | aw says and what the

Congress intended. |'mnot going to get into that debate.
| don't think it's -- | don't think it furthers anything.

All I"'msaying is is that we viewthis differently
than the agency does. | was trying to respond to Marvin's

question and present the difference in how we view this as
opposed to the agency. Do we want to see any m ner

over exposed? Absolutely not. Do we want to have the
availability to use every single tool to prevent that
occurring, fromoccurring? Absolutely, we do. That's why
we support and are glad that with -- that to the limted

degree you had you' ve recogni zed the use of supplied air
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hel net s.

Do we want to get to the point where mners know
on a real tine basis what the exposures are? Absolutely.
The industry has commtted to work with the agency, wth
Nl OSH. As soon as the prototypes are available for taking
under ground, nmuch Iike we provided mnes to work on the
conti nuous nachi ne-nounted nonitor, we will nmake the m nes
avail able to test the personal readout continuous dust
nonitor. And we're just looking forward to that day.

MR, NI CHOLS: What woul d be your best guess as to
how long it would take to devel op that technol ogy?

MR, WATZMAN: | think there are people who are far
better equipped than I amto respond.

MR N CHOLS: Just a guess?

MR. WATZMAN: | don't know, Marvin. And |'m not
going to venture a guess that soneone's going to say, boy,
have you underestinmated it or are you out to lunch? | nean
maybe Dr. Grayson has a better sense of that sine NICSH is
one of the agencies working toward the devel opnment of that.

MR, NI CHOLS: But we're not tal king nonths, we're
probably tal ki ng years?

MR, WATZMAN: | don't --

MR, CGRAYSON: | would say quite likely it won't be
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nont hs because in any research project there are bugs that
have to be renoved and iterative steps. And, you know, we
want to nove it along as quickly as possible.

MR, WATZMAN: As do we.

MR. GRAYSON: But we have to see indeed that it
does work.

One question of clarification if | my, Bruce.
I"'mwondering if you are including in your definition of
sources of error spatial variability of the dust cloud or
not ?

MR WATZMAN:  Yes.

MR GRAYSON:  You are?

MR, WATZMAN:  Yeah. And | know we di sagree. And
| wll accept that we have a di sagreenent on that.

MR, HEWETT: Maybe | can comment on that a little
bit further for the benefit of the audi ence although |I know
that we disagree. Won't be nuch of a resolution of that.
But in this debate between | awers, your |awers, the
governnent | awyers regarding specific interpretations of the
"69 and later the '77 Coal Mne Safety and Health Act | do
hope ours prevail.

Not as a lawer, | read it and | ook at the plain

| anguage in it and it clearly indicates that there is a
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phased-in period incurred in reductions of exposures with
the goal of reaching a single shift neasurenent and a 2
mlligramstandard. | want to point out that at the tinme of
the '69 Act the only standards of exposure limts in the

U S. were those recommended by the Anerican Congress of

I ndustrial Hygienists, the TLVs. Those then and not were
single shift limts. Regardless of whether the eight -- or
if it was defined as an 8-hour limt that could be for
chroni c disease eight, it could be sonething that nanifests
its effect over an 8-hour period.

For those that have short-termlimts you probably
want sonething that has an instant, al nbst instantaneous
effect.

Coal dust standard inplenented by, promnul gated or
recommended by the TLV committee was a single shift limt.
the OSHA imts have always been single shift limts. There
I's nothing wong with a single shift limt producing control
and exposure to sonmething that's nomnally a chronic disease
agent. And that has been the case since the inception of
the TLVs, since the '50s, '60s, up to today. And so there
I's nothing inconsistent with what MSHA is trying to do with
the coal dust standard as required by Congress in '69.

So | just want to point that out that single shift
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limts have been used for along tine. The agency draft
recommends no | ong-term standards. OSHA recommends no | ong-
termstandards. NOSH | think for radon gas that's the only
| ong-term standard we have. But all the others are single
shift limts. Even if you have a chronic di sease agent you
have to control on a day to day basis. That's why you have
an 8-hour limt. The Europeans use it, the British use it,
every industrialized nation in the world wth the exception
of a few on a few substances, |ike vinyl fluoride in Europe,
use single shift limts.

So there's only a few people out in left field on
this issue. And I'll leave it up to you to figure out who
they are.

MR, NI CHOLS: Well, plus a good chunk of your
constituents are subject to it. The netal and non-netal
fol ks have used single shift since | started with themin
1971. And we were using single shift in 1971, so a good
nunber of operators you represent live with this in the
netal and non-netal industry.

MR, WATZMAN: Regrettably, we haven't prevailed in
court to overturn that for the netal/non-netal sector yet.

MR, SCHELL: Bruce, and you nmay want to answer

these just in terns of understanding where you' re com ng
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fromon continuous nonitoring. The way | interpreted your
view is that you woul d see continuous nonitors as sonething
that would be used daily or on each shift. And would you
see it being used for conpliance purposes? Have you tal ked
about that?

MR, WATZMAN:  We haven't tal ked about that, Ron.
And | think you' re probably getting a little ahead of the
game in terns of elenents of a protocol as to how these
woul d be used in the mnes. | nean we haven't gotten that
far along. You know, we didn't in terns of the continuous
machi ne nount ed, al though we were further along in that one.
W're clearly not that far along in ternms of it on this as
to whet her, you know, what m ners, what applications, what
frequency. | nmean we just haven't had those di scussi ons.

And, you know, I'msure we will have those
di scussions with you and representatives of the mners as
this proceeds.

MR, SCHELL: And if | cone back and ask a question
again, you' ve answered it and that may be it, | was just
| ooking for a feel of this panel. Plan verification is a
key. And there were sone key elenents of it, plan verified
at high I evel of production, plan verified using only the

paraneters listed in the plan, plan verification over the
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entire shift. Can you give us a sense of where the industry
Is comng out on this at this point, Bruce?

MR. WATZMAN: No, | can't, other than as | said
previously, we'll provide sone detailed witten conments on
t hose el enents. You know, where we think that it is
appropriate that the provisions be revised we'll provide
suggest ed | anguage.

MR, NICHOLS: We've got a |list of questions we
want to ask about the airstream hel nets and other protective
devices. W is the best one to ask these two of the
I ndustry, you or?

MR, WATZMAN: |'m m ssing what you're getting at,
Mar vi n?

MR, NICHOLS: Well, generally we've had a | ot of
testinony that they're too heavy, they don't work, they fog
up. Mners use rags and whatever for filters. And are you
aware of any major problens with the airstream hel nets
currently in use?

MR, WATZMAN: | know that there was a problem as
we' ve had di scussions with NIOSH regarding the new filters
that are used in them the hepa filter as opposed to the
filter that was used previously. | know that has -- there

are sone problens that have resulted fromthese filters.
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But | also know that there are efforts underway to try to
come up with a resolution of that.

Prior to NIOSH changing their requirenents in
terns of the consistency of the filter elenent I am unaware
of the concerns that you've tal ked about.

MR NI CHOLS: Ckay. GCkay, Bruce, thanks.

The next presenter will be Randy Tatton with
Energy West M ni ng Conpany.

STATEMENT OF RANDY TATTON, ENERGY WEST M NI NG COVPANY

MR, TATTON:. Good norning, M. Chairnman, other
menbers of the panel. W appreciate the opportunity that
we' ve been given today to provide testinony on the
provi sions of this proposed regulation. Like you said, |I'm
Randy Tatton. |'m Manager of Health and Safety at Energy
West M ning Conpany. And | submt this testinony on behalf
of Energy West M ning Conpany that operates two | arge
underground coal mnes in southeastern Utah. And this
busi ness enpl oys about 500 m ners and we produce
approximately 8 mllion tons of coal annually.

It's our objective to provide each enployee with a
safe and heal thful workplace and to achi eve excellence in
our business activities through continued inprovenent.

First and forenost 1'd |ike to acknow edge that Energy West
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M ning Conpany is in full support of the position that Bruce
Wat zman has articul ated on behalf of the National M ning
Association and its nenbers. W especially stress that nore
time is necessary for interested parties to nmake proper
comrent on this very critical proposal and al so agree that
the current proposal should be w thdrawn.

I"d I'i ke to make sone additional comments and
vi ews about powered air-purifying respirators, or PAPRs,
that nust be considered in a new proposal.

As the agency is aware, Energy West M ning Conpany
submtted a petition for rul enmaking to anend 30 CFR Part 70,
Mandat ory Heal th Standards for Underground Coal Mnes, to
allow the use of airstream hel nets or other N OSH approved
PAPRs as a suppl enental neans of conpliance with respirable
dust standards. The petition was submtted to the agency on
Sept enber 10, 1997. But MSHA to date has not issued a
formal determination on the nerits of this petition
I nstead, the agency has contended that the use of PAPRs
woul d be addressed as part of this present regulatory
effort.

Energy West M ni ng Conpany acknow edges that NMSHA
has i ncorporated provisions for PAPRs into this proposal and

appl auds the agency for finally recognizing that this
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technol ogy does play a significant role in inproving the
health of our mners. Qur assessnent of this proportion
reveal ed that the agency has not included many of the
provi sions of our petition for rul emaki ng but has only
cherry picked certain proponents of that. The proposal in
Its current formwould only serve to di scourage m ne
operators from providing PAPRs for their enpl oyees because
it issolimted inits applicability.

Both Part 70.212 as we presently understand it
only allows for the use of PAPRs to suppl enent engi neering
controls for mners who work downw nd of the designated
occupation 044, the longwall operator. W believe very
strongly that this concept needs to be changed because it
di scourages m ne operators from seeking approval to use this
val uabl e and proven tool to protect the health of m ners.

Section 70.211 of the preanble states that while
It my be difficult to nake the environnent safe for sone
m ners working on the |Iongwall face under certain m ning
condi tions, MSHA believes that an acceptabl e work
envi ronnment can be provided for the | ongwall operator
desi gnat ed occupati on 044 and other mners on a conti nuing
basis. Generally this statenent is accurate, but it is an

absolute fact that in sone mining conditions it is just as

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

101

or nore difficult to make the work environnent safe for the
tail gate shear operator as it is for mners who are required
to work downw nd of that designated occupation

In many cases mning conditions require the
tail gate shear operator to be in by the shear which is the
pri mary dust generation source. W enphasize very strongly
that regul ations nust not, as presently witten, limt or
excl ude the enhanced health benefits that PAPRs can provide
for mners working at that designated occupation 044 or
ot hers.

It's been our experience at Energy West M ning
Conpany that PAPRs are accepted and used by conti nuous m ner
operators, shuttle car operators, roof bolters, haul age
equi pment operators, nmasons and even fire bosses. This
regul ati on should not limt the use of PAPRs to only
specific longwal |l applications but should be encouraged for
the use in all underground m ning applications.

Energy West M ning Conpany plans to submt
additional witten comments and information prior to the
cl osing of the post-hearing coment period. This concludes
our testinony. And we appreciate the opportunity we've been
afforded to testify today.

MR, NI EW ADOMSKI :  Randy, can | ask a question?
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MR. TATTON:  Yes, sir.

MR, NI EW ADOMVSKI :  What's been your conpliance
record since you noved to the 060 designated occupation?

MR, TATTON. |'m probably not the best person to
answer that question. | am sonewhat distanced fromthat now
and | have not | ooked at those sanples and records and
couldn't respond accurately to that question now, George

MR, NI EWADOVSKI : | nean when you submtted that
proposal the concern was you were, your field was 044 at
that tine?

MR. TATTON: Yes, it was.

MR, NI EW ADOVSKI : And you were concerned about
noving to 060 because you felt, | believe, that you may not
be able to control that environment using existing
engi neering controls; is that correct?

MR TATTON: Yes.

MR, NIEWADOVSKI: Al right. It appears from
some of the data that |'ve seen that you' ve been sonewhat
successful in controlling that environnment?

MR. TATTON: | think that would be an accurate
statement. W have. Although I think you' d also find that
as we have in the past we have had situations or bouts where

we' ve had problenms with conpliance.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

103

MR, SCHELL: Randy, we've heard a | ot of testinony
fromthe mners over the past two public hearings about
their real concern that once the agency all ows the use of
the PAPRs that any incentive for operators to find new
engi neering controls will be elimnated and that, in effect,
t he devel opnent of engineering controls will cease and that
the use of these instrunents will be expanded to ot her
ar eas.

Now, | think we all conme to the point that
engi neering controls have to be primary and we have to
continue to work on engi neering controls and that PAPRS are,
In our view at |east, a poor substitute for engineering
controls. But how do you respond to the question of where
Is the incentive for mne operators to devel op engi neering
controls if we've allowed the use of PAPRs?

MR, TATTON:. Well, | think if you tal k about our
proposed petition for rul emaking or we talk about this
current proposal you'll see that in both cases each one of
t hose docunents endorse or even insist on all engineering
controls before there is any consideration given for PAPRs
to be used for conpliance.

We at Energy West have for many years now wor ked

very hard to include all of the state-of-the-art and the
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nost recent engineering controls into our mning processes.
And certainly I wouldn't see us doing anything any different
i f there are new engineering controls available. And we'd
be nore than willing to try those and use themif they work.

MR. NI CHOLS: Can you give us sone nore exanpl es
as to where you have problens that you can't engi neer away?

MR, TATTON: Ch, one particul ar exanple that would
come tonmy mind -- and | will direct this nore to a
situation where we tal k about controlling the dust exposure
for that designated occupation 044 -- and that would be a
situation where we're losing top and we're losing rock from
the top. That would require that that person sonetines
woul d have to be in by the location of that shear to do what
he has to to try to correct that problem catch the top and
so on. And in those situations it becones very, very
difficult to conply.

MR NCHOLS: Well, | think the rule recognizes
that situation, doesn't it?

MR, TATTON: No, it doesn't recogni ze the use of
PAPRs at any tinme for designated occupation 044.

MR. NI CHOLS: Ckay. Thanks.

MR, SCHELL: Randy, just one other -- Go ahead,

Paul .
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MR, HEWETT: | can recall doing sone work for
NIl GSH in both the | ocal conventional mne, |ocal |ongwall,
and not liking the experience all that nuch. And | was
consi deri ng based upon the testinony | ast week what it woul d
have been like to have been in those m nes wearing an
ai rstream hel net, adding an additional weight to both ny
head and ny body. Your particular mne is a western mne |
take it and very high top?

MR. TATTON: Yes, it is a western mne. It is not
really high top. Qur average coal height would be between 7
and 8 feet.

MR, HEWETT: So everybody has an opportunity to
stand upright in these m nes?

MR, TATTON: In nost of the cases, yes. There are
times when heights would limt standing up to sone degree.
But that would be -- that wouldn't happen very often.

MR, HEWETT: Wbuldn't happen very often.

What woul d be your opinion or your professional
opi nion regarding height limted situations and the use of
PAPRs and other type simlar respirators?

MR, TATTON:. Certainly as heights decrease and
spaces becone nore confined it becones nore difficult to

wear that, that apparatus. |'ve been a |ongwall foreman.
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|"ve worn the helnet nyself for a |lot of years during ny
career, and have found that you can do that.

That question nmay be better for sonme of the people
that are com ng behind ne that have used the device.

MR, HEWETT: Thank you.

MR, CGRAYSON: CGot a question, Randy. Wth respect
to the use of PAPRs in your mne in what condition are they
bei ng used?

Can you hear ne?

MR TATTON. Yes, | can.

MR, GRAYSON: I n what position are they being
used, in an as-approved condition or in a nodified
condition, even if it's the mners who may nodify it at
times?

MR, TATTON. | would have to answer honestly and
say they are being used in a nodified condition. Mners
sonme, you know, have typically renoved the shroud, or |
don't know the termfor it. O course, when you say are
they properly used, | think NIOSH to that woul d nean do they
keep the face piece down at all tinmes? No, they don't.

They raise the face piece to comruni cate and so on.
MR, CGRAYSON: Ckay. Have they had the problem

wi th foggi ng up?
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MR, TATTON: We've had that problemrecently,
Larry, since we've been required to use the new version of
the filter. There has been what seens to be reduced flow in
the unit and that has also resulted in nore fogging. And
we've worked real hard to try to -- with 3-Mto try to
resol ve that.

MR. NI EW ADOVSKI :  Randy, | have a couple follow
up questions that | didn't have a chance to ask the first
tinme that deals with production. You, what is your view
about approving under the proposal verifying the plan under
the VPL, which is the verification production limts? Do
you feel that if in fact that was inplenented would you be
able to control the 060 with engi neering control s?

MR. TATTON:  You know, | think at this tinme |'d
defer those comments that | have on that to our witten
coments. We're still looking at that issue and really not
prepared to tal k about that one at this point.

MR, NI EWADOVSKI: M last question deals with
production during binmonthly as conpared to non-sanpling
periods. Is it the same or is it |less than during non-
sanpl i ng periods?

MR. TATTON: | would think it's the same. You

know, that we --
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MR. NI EWADOVSKI: The sanme. It's the sanme?

MR, TATTON: Yeah. Thank you.

MR, NI CHOLS: Thank you, Randy.

Let's take a 10-m nute break. The next person up
will be JimStevenson with the UMMA.  So we'll start with
Jimat 11:10.

(Brief recess.)

MR, NI CHOLS: Okay, let's have a seat here and get
started back. COkay, let's get started back.

Let me say one nore tinme for the record, |
continually catch nyself saying when we're tal king about
single full shift sanpling, | continually catch nyself just
saying full shift sanpling. | think it goes back to ny
nmetal and non-netal days when you said full shift it meant
single full shift sanpling. So the record will be clear
that I'mtal king about the proposal in front of us it's
single full shift sanpling.

kay, Jim Stevenson.

STATEMENT OF JI M STEVENSQN, | NTERNATI ONAL UNDERGROUND SAFETY
REPRESENTATI VE, UNI TED M NE WORKERS OF AMERI CA

MR, STEVENSON:. My nane is Jim Stevenson. |'mthe

I nternational Underground Safety Rep for the United M ne

Wrkers. |'ve been in that position for the | ast eight
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years. Have a total of 31 years of mning experience, 24
years at Sunnysi de underground, 14 of them spent on the
| ongwal I, 11 years as a shear operator

I"mgoing to just do a sunmary of what we think of
this newrule, 30 CFR Part 72, determ nation of
concentrations of respirable coal mne dust. The proposed
rule is only one paragraph found on page 42122 of the

Federal Reqgister notes. The rule states that MSHA may,

doesn't say will or shall, it says may use a single ful
shift neasurenent to sanple to sanple mners for exposures
to coal mne dust. The preanble explaining the rule

I npl enented in the proceedi ng, 54 pages of fine print. The
rule applies to all surface and underground m nes.

The second proposed rul e under 30 CFR Parts, 70,
75 and 90, Verification of Underground Coal M ne Qperators'
Dust Control Plans and Conpliance Sanpling for Respirable
Dust, proposed rules on pages 42177 through 42185, was 55
pages of fine print in the preanble.

The MSHA proposed rules would in fact elimnate
the m ne operator dust sanpling program and all dust
operator -- all operator dust sanpling responsibilities,
elimnate the procedures for dust sanplings with mners in

areas of the mne including the specific frequency and
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procedures for sanpling that's to be done, increase dust
exposure conpliance |levels mners may be exposed to,
substantially reduce dust sanpling frequency, allow
operators to use respiratory protection in lieu of
engi neering controls, establish plan verification
requi rements of coal mne dust controls, allow MSHA to use
single shift sanpling nethod with [imted nunber of mners
exposure sanpled for the full shift, revise the core
sanpl i ng procedures, establish procedures all ow ng
adm ni strative controls to be used as an alternative to
engi neering controls for conpliance, increase the m ner
operated posting of dust information, increase mne
ventilation plan information and revise Part 90, m ner
requirenents.

The preanbl e al so di scussed mners' participation
I n the sanpling, continuous dust nonitoring and self-
sanpling responsibilities and sanpling procedures. These
matters, however, are not contained in the proposed rul es
whi ch are continued to be -- which we are continuing to re-
anal yze these proposals.

Further, MSHA inpl enmentation policies which affect
many policies is still being exam ne.

Foll owi ng ny review of the MSHA proposal s by UMV
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heal th and safety specialists, including UWVhealth and
safety |l egal departnents and m ne and health and safety
commttees across the country we have been able to determ ne
that the proposed rule are fatally flawed and not in the
best interest of the nation's mners and in need of ngjor
changes. While the proposed rules do provide sone
| nprovenents for mners there are overshadowed by changes
that woul d be adverse to mners, sone undercutting the M ne
Act and health and safety standard protections.

In light of years of hard work we have all done to
reformthe respirable dust programwe're extrenely
di sappointed in several areas of the MSHA proposal. Qur
first recomendation is go back to the drawi ng board and
come back with a proposal that everybody can |ive with based
on the recommendati ons of the Dust Advisory Commttee.

Here's why: nmany of the changes in the MSHA
proposals are difficult to understand. The preanble,
proposed rule and existing rule all need to be read
carefully to fully understand them Side by conparisons of
the rule and the proposed rule are difficult since MSHA
proposes significant structural changes. WMSHA reduced sone
| nportant protections and substituted those |legally

enforceabl e protections with agency policy. Sone such
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changes are reflected only in the preanble but not in the
rule itself and sone are curtail ed altogether

Sone enforcenent in the proposed actions would be
di scretionary. MSHA publicity about the proposed rule has
contributed to m sunderstandings. |[|'ll give you a perfect
exanple. The bullet sheet that | received fromDavitt
McAt eer on what these new proposed rules were going to do,
how they were going to affect mners. How they were going
to protect mners, | think Joe said it perfectly, you know,
we' ve got a body of a car here with no notor, no
transm ssion, no seats, no tires, no nothing. Wat that
bull et sheet said and confused a |lot of mners, | think
every mner in the country that read them was that the
agency finally after 15, 20 years was finally going to do
sonmething with this. And the Register and what cone out in
the Register doesn't show that.

The proposed rules also ignored findings and
recommendat i ons of the Federal Mning Coormittee. The
Secretary of Labor established that commttee to gui de MSHA
I n devel opi ng proposed rules to reformthe dust sanpling
program Several MSHA proposals contradict its
recommendat i ons, undercutting protection for m ners.

Mners in the UMM participated in that commttee.
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UMM supported the Advisory Committee recomrendati ons which
were ained at fixing flawed respirable coal m ne dust
program and eradi cating Black Lung and silicosis diseases.
We wonder how MSHA veered so far off the path in adding
protections mners have | ong sought and how its rules could
be so contrary to the findings of the Advisory Commttee.
The followng is what | see as a sunmary of sone
of the significant issues. The proposal makes one poi nt
clear, conpliance dust sanpling is not inportant. While
VMSHA proposal s woul d add single shift sanpling and pl an
verification requirenents they elimnate the conpliance
sanpling standards in Part 70 of 30 CFR, including all the
standards that mners could point to and know what
requi renments were.
O her protections were undercut as well. They
are, they elimnate the entire conpliance sanpling
requi renments of Parts 70 and 90 with no replacenent rul es
for conpliance sanpling, dramatically reduce by
approxi mtely 83 percent the frequency of shift sanples for
respirable dust. Mning sections -- and | think we've
tal ked about this -- we go down to six shifts a year. And
one test on the outby. And those aren't even guaranteed by

the rule or by funding.
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It dramatically increases dust exposure |evels
above those contained in the Mne Act and current standard.
The proposals would all ow m ne operators to double from 2
mlligrans to 4 mlligranms on |ongwall faces. The proposed
rule states that exposure levels will be 2 mlligranms and 1
mlligramfor Part 90 m ners on outby intake sanples which
the current rules MSHA vows to allow themto reach 2.33 and
1.26. These specific levels are not cited in the proposed
rule or the preanble, they are referenced by preanble by a
fornmul a.

It permts, it also permts mne operators to
repl ace engineering controls with respiratory protection
and/ or adm nistrative controls on longwalls which are
prohi bited by the Mne Act. Enforcenent of the NMSHA
proposal is too fuzzy and mners may not know what to
expect. The MSHA policy addressing the sanpling process and
I nt ended enforcenent of the plan verification under the
standards appears to reduce the policy and discretionary
deci sions by MSHA or inspectors. This is not good for
mners or mne operators for that matter.

Wth adm nistration that would be soft on
enforcenent, having so nuch discretion on plan

verifications, sanpling requirenents, the actual sanpling
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| evel s, mner participation activities, approval of
i ncreased coal mne dust |evels and other provisions could
| eave mners in a big hole.

Key points about what is and were not in the
rules. Despite reports of the MSHA takeover of operator
conpl i ance sanpling, they don't. There is nothing in the
proposed rul e on conpliance sanpling requirenents. Those
are elimnated. MSHA announced in the preanble that they
wi Il be doing all conpliance sanpling generally at the
frequency they are now Since it is not in the rule and
funding is not being guaranteed, MSHA's current sanpling is
not | egally guaranteed and coul d be reduced.

| think you nmade that point on budget constraints,
Mar vi n.

Despite references of increased mners
representation, participations are not in the proposed rule.
The preanbl e di scusses those. For conpliance sanpling there
are no nore mners' rights than there have been since 1977.
MSHA pl ans to recognize by policy mners' representative
rights to participate in announced MSHA test visits to
verify dust plans.

The industry has already challenged this. And you

think they're going to |l et our guys go along and do these
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verification sanples? | don't think there's one coal

operator in here who will stand up right now and say, yeah

we will let themparticipate and we'll pay them Forget
about it. It ain't going to happen
The rule does call for single shift -- single full

shift sanpling. That's been supported by mners in the
United M ne Wirrkers. The proposal, however, is altered by
MSHA policy and ot her proposed rul es reducing the benefit
for mners. Full shift sanples will only be taken during
abat ement sanpling. Routine conpliance sanpling, which wll
be the vast majority of the sanpling, wll not be ful
shift, it will be the 8 hours or 480 m nute sanples, with
some flexibility when they will be taken during the shift.
The conpliance levels will be increased as noted above.

Al t hough there have been di scussi ons about
conti nuous nonitors nonitoring the dust, there are no rules
requiring continuous nonitors. MSHA announced in the
preanbl e that operators could test themif they want to.
G ve ne a break.

|"ve got a dust study sanple that was done back in
1984 and '85 by the Bureau of Mnes that tested three
difference continuous m ning devices. Though they were

perfected then they were getting close. As | understand now

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

117

the technology is there. Al the have to do is harden the
cases that this black box is in so it can't be tanpered
with., That's one way to level the playing field up with
conti nuous nonitors between union versus non-union mnes is
conti nuous dust nonitors. W believe that that technol ogy
I's there now.

The proposed rule contains a dust control plan
verification that is very conplex. Al though plan
verification is needed and we support that, as designed it
Is too conplicated, nmay be ripe for operator abuse, and
enforcenent is far too discretionary. There are parts that
clearly need changes. There's no backup plan for
verification sanpling once a plan has been approved.

The procedures allow ng increased dust
concentrations to be doubled and repl ace engi neered control s
Wth respiratory protection needs to be elimnated. More
speci fic deadline on approvals of dust control plans is
needed, to nane a few. The proposal contains changes in the
manner that cores are sanpled. The full effect of those
changes, we're still analyzing those. W'Il|l have sone
addi ti onal conmment.

The rul e establishes procedures for adm nistrative

control for mne operators of longwalls to rotate m ners

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

118

activities to reduce exposures and conply with the dust
standards. Under the schenme MSHA woul d not have operators
under the citation to inplenent engineering controls which
woul d renove | egal rights mner have to force engi neered
controls. MSHA policy on this is so discretionary that it
| acks enforcenent teeth and clarity. This section is still
bei ng eval uat ed.

The rule contains no standards that require m ne
operators to take corrective action when the dust standard
Is exceeded. And if the sanple is in conpliance -- and the
sanpl e, the conpliance sanpl e changes nust be incorporated
in the ventilation plan. |[If it is a non-conpliant sanple
the operator plan could be revoked. These proposals appear
to tighten the rules requiring action to fix quality dust
control plans. These provisions are still being reviewed.

The proposed rul e establishes the requirenents for
posting information on mne bulletin board, including
sanpling results, the dust control paraneters, the
engi neering and environnental controls and other factors.
We support that. The rule contains inprovenent in the m ne
ventilation plan. It requires mne operators to record the
anount of materials, coal and other materials produced on

each shift. It also requires mne operators to specify in
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detail the dust control neasures that will be in place.

The rul es contain several provisions changing
standards in Part 90 regarding m ners diagnosed with
pneunoconi osis. These are still being reviewed al so.

Wil e MSHA asserts that proposals adopt
recommendati ons by the Federal Advisory Commttee, nmany MSHA
proposals are contrary to what the conmttee recommended.
The MSHA proposed rules conflict with several findings and
recommendat i ons of the Federal Advisory Commttee appointed
by the M ne Act by Secretary of Labor for the specific
pur pose of recommended rules reform ng the respirabl e dust
program

The Advisory Commttee called for |owering dust
exposure | evels. The MSHA proposals increase them

The Committee called for increased conpliance
sanpling. The MSHA proposal substantially decreased those.

The committee called for an effective MSHA
t akeover of m ne operator conpliance dust sanpling program
The MSHA proposal instead elimnated the operator conpliance
sanpl i ng program

The Committee called for a nmpj or expansi on of
mners' and their representatives' participation in the

respirabl e dust program paid by the operator. The MSHA
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proposals contain no rules for increased and in sone cases
can curtail it.

The Committee called for use of continuous dust
nonitors. The proposals contain no rules requiring that.

The Committee called for mners to be sanpled for
the full shift. The proposal excluded that from nost dust
conpl yi ng sanpl i ng.

The Committee called for environnmental controls to
continue to be the nethod to control mne dust and not to be
repl aced by respiratory devices. The MSHA proposals all ow
respiratory devices to replace environnental controls while
I ncreasi ng dust |evels.

There are other areas that the MSHA rule is
contrary to the Advisory Conmttee recommendati ons. The
Comm ttee recomendations will be addressed throughout this
sumary.

Two areas the MSHA proposals follow the Commttee
recommendations at least in part is establishing single
shift sanpling neasure and i nprovenents in operators
respirabl e dust plan verification process. Those two areas
by no neans justify the action of protections mners have or
I gnoring other reforns the advisory commttee recomended.

Let's see, a little bit of background on the
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Advi sory Commttee that was appointed by the Secretary of
Labor. The Advisory Conmttee was conprised of two
representatives fromeach, mners and m ne managenent and
neutral -- and a neutral. And five representatives had no
interest in the mning interest. Two UWWA health and safety
officials served on the coonmittee. Those representatives as
wel | as several mners and Black Lung victins across this
country testified before the Advisory Commttee panel, l|aid
out reforns needed to overhaul the failed respirable dust
program

In Septenber 1995, NIOSH issued a criteria
docunent calling for refornms in the coal m ning dust
program The docunment was forwarded to MSHA to the Advisory
Commttee for consideration as they devel oped
recommendati ons to overhaul the coal m ne dust sanpling
program The Federal Advisory Commttee sent its official
report dictating actions needed to reformthe coal m ne dust
programto the Secretary on Novenber 4, 1996. Under Section
101(a)(2) of the Mne Act, follow ng subm ssion of
recommendat i ons of the Advisory Commttee, MSHA was
obligated to publish a proposed rule or reason for not doing
so.

Foll owi ng years of delay, the MM filed a | awsuit
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on January 13, 2000 to force MSHA to issue regul ations.
Those are on key reforns, mners and the UMM itself for
years, and were recomended by the Advisory Commttee over
three years earlier

You know, there's no MSHA takeover of the
operators' controlled respirable dust conpliance sanpling
program it's just flat out elimnated. | think a |ot of
this has been tal ked about before so I'Il just -- | don't
want to take up a lot of tinme here. What | want to do is
talk alittle bit about the airstream hel nets.

| believe that, as M. Tatton said from Energy
West, that operators have been | ooking to get airstreans in
the coal mnes for years. Energy West probably | ed the way
in that fight. As M. Tatton says, there's a | ot of
problens with the respiratory devices. They don't work.

M ners nodify themso they can talk. They lift the hel net,
the mask up so they can speak, so they can see. They fog
up.

If this proposal goes through as it's witten it
in effect wll end any further engineering controls or any
attenpt to even nake them better. Once m ne operators get
the right to use respiratory devices for admnistrative

controls you're going to see an end to your engineering
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controls. And mark ny words, if this goes through you're
going to have to increase your staff back in Arlington
probably by 100 people just to start inproving plans when
m ne operators are crying that they've used all the

engi neering controls available and the only thing they have
|l eft is airstreamhelnets. That's going to happen.

And you'll see that, if this goes through tonorrow
you' || have 150 applications on your desk Monday. There's
no doubt in nmy m nd.

MR, NIEWADOVSKI: Can | ask you a question?

MR. NICHOLS: Sure. Let nme ask first.

You said on a nunber of occasions there that
ai rstream hel mets repl ace engi neering controls.

MR STEVENSON: Ri ght.

MR, NICHOLS: That's not what the rule says. The
rule says that if all engineering controls have been
exhaust ed that consideration can be given for the use of
ai rstream hel nets for people working dowmmwi nd of the shear
operator. That, "consideration” has |imted it to just that
ar ea.

Now, do you -- are personal protective devices
used at your m ne?

MR, STEVENSON:  No.
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MR, NI CHOLS: Ckay. They are used at other m nes
out here on a voluntary basis. And fromtine to tinme w've
been asked to consider those as an engi neering control. W
have never done that. And we'll continue not to do that in
all areas of a m ne except where we believe engineering
controls have been exhausted. And this is a stiff test
based on our experience with controlling dust for the people
wor ki ng farthest downw nd.

MR, STEVENSON. Let nme ask you a question. Wat
happens if the mners don't agree with that, that al
engi neering controls haven't been exhausted? What avenue do
they have. Because if there's no rule and they say they're
gone and we've got no -- and they're not under citation,
where does that | eave us?

MR. NI CHOLS: Your consideration will be factored
in wth the decision.

MR, STEVENSON: We don't want it factored in,
Marvin. We want it in black and white where if they' re not
using engineering controls to their full extent or even
addi ng new ones, water infusion, slowng drumrotation. Has
t he agency ever forced an operator to use water infusion in
the face? | don't think so.

Have they ever told themthey have to sl ow down
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drumrotation? | don't think so. M ght have suggested it.

So the way they cut the longwall, figure 8 or cut
one way the other. These m ght have all been suggested.
But have they ever told an operator you try this before you
use airstreamhelnmets? | don't think so.

And it won't happen because it's going to be
discretion either on the inspector that's onsite.

MR NICHOLS: No, it won't. | nean that wll be
part of the process. The way we've structured this is that
the only person that can give interimapproval for the use
of this personal protective equipnment in this one area of
the mne, that decision will be nmade by the Adm ni strator
for Coal Mne Safety and Health with i nput from our own
techni cal people, our inspectors, the mners, anybody that
has an opi nion on this.

MR, STEVENSON. But when does it stop? There's no
abat enment peri od.

MR. NI CHOLS: Do what?

MR, STEVENSON. When does it stop?

MR. NICHOLS: Wen a new -- Wen if we nmake a
decision that all engineering controls have been exhausted
and allow the use of an airstream hel net that stops when a

new control is available to engi neer away the problem
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MR, STEVENSON:. You know, we just went through a
dust survey at Trail Mountain by Energy West and a coupl e of
our guys participated. And they'll know a | ot nore about
that than nme. But at the protocol neeting Energy West s
position was they had used all the engineering controls that
they could do, they have done everything the knew. Bottom
line was they wanted to use airstream hel nets.

When MSHA cone in there with tech support and
stuff, in their main intakes they have from5/10ths to 1.1
before the air was even going into the section. | nean so
they were half out of conpliance between the air even turned
t he corner.

And the statenents that M. Tatton nmade, and |'m
sure this is going to be the position of the entire
i ndustry, they don't only want to use airstream hel nets on
the longwalls, they want you to put themall when you get
I nt your car in the norning to go to work until you get hone
t hat night.

MR. NICHOLS: Well, this rule doesn't even address
any consideration for that.

MR, STEVENSON. Well, but that's where it's going,
Marvin. This is the foot in the door. A foot in the door

to elimnate engineering controls and environnental controls

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

127

and replace themw th respiratory devices and adm ni strative
controls, running guys in and out of there for 10 m nutes.
You can get up for this long and get out of there so you
don't get overexposed. | nean it's a foot in the door. And
it's going to be a domno effect. Yeah, | can even see coa
out there who's sabotaging their own engineering controls so
they can use airstreamhelnets. | nean it nakes |life easy
for them

The | aw already says that if they' re out of
conpl i ance they have to have respiratory equi pnent avail abl e
for mners that works and its approved. | think we just
heard a guy said that they don't have themor they all ow
mners to nodify it. The technology is not there.

| think the technology is a |ot closer on
continuous nonitoring than it is on an airstream hel net that
the m ne can wear where he can conmunicate with his fellow
wor kers, where he can see, where it's not -- where it
doesn't weight 10 pounds where he can nove around. | nean
I f we're tal king about a technology we're just as close with
conti nuous nonitors as we are with airstreans.

The first airstreamthey cone up with was a
notorcycle helnmet with a shield on it. You had to tape your

light on it. Fromthat it evolved into this mamoth deal .
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And like | say, | think there's only one that's approved
now. But they don't remain in approved condition once the
guys start wearing them because they can't wear them they
can't see.

MR. NI CHOLS: Ceorge, you had a?

MR. NIEWADOMSKI: | think you asked the question.
You, what | was curious of if in fact Racals were being used
or PAPRs were being used at your mne. You said they were
not. | was curious at public mnes that they're being used
why aren't mners using those devices?

MR, STEVENSON:.  You know, | think when | say
they're not being used at ny mne, ny mine's not in
operation anynore. W used airstreans when the first ones
come out back in the late '70s/early '80s. | think mners
wear them now for protection. And if they're used right,
they do have sone protection. But they can't be -- they
can't take the place of engineering controls.

MR NICHOLS: Well, there's not a single mne
operator today getting any credit for the use of airstream
hel mets as it relates to engineering controls.

MR, STEVENSON. But it's going to be, Marvin.
Because if you've got a 2 mlligramstandard on a | ongwall

now and it can be boosted up to 4 and guys can stand there
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and mine coal with an airstream helnet that's an engi neeri ng
control. Because there's -- if they're not under citation
there's no way to abate, | nean they can m ne forever.

MR NICHOLS: Wwell, first of all, they're not
going to get it if there's an engineering control that can
be applied to the longwall. Are you saying that, are you
saying that there's no place -- are you saying that al
over exposures for people working downw nd of the shear
operator can be handl ed by engi neering control s?

MR, STEVENSON: |'mnot saying that. Wat |I'm
saying is -- and there's been tines in our mnds where we've
used airstream hel nets when they' ve got out of conpliance.
What |'"msaying is the way this rule is witten that in
effect your going to end engineering controls and you're
going to end environnental controls because the coal
operators are going to -- all they've got to do is nmake a
phonecal |, you go in there and verify they' re out of
conpl i ance and, bingo, they've got airstream hel nets and
adm ni strative controls.

That's what we're -- we're not against airstreans
and having protections for the mners as long as they're
approved and they work and they're maintained in an

operating condition. That's not going to happen. | nean
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what's -- the next thing | see comng down the road is if we
ever get any regul ations on diesel em ssions, which, God, |
hope we do, what are we going to do then when they say that
they can't control the em ssions at the exhaust, what, are
you going to put a gas mask over the top of the airstream
and that's going to be okay?

MR NCHOLS: Well, that's a separate rule. |
don't think you can read this rule and nmake the statenents
as broad as you're naking themthere because we --

MR STEVENSON: Oh, | can because | nean |'ve seen

MR NCHOLS: -- we've carefully structured this
rule to where the only place you get consideration is those
pl aces where we think there could be a problemwth
engi neeri ng out the overexposure. Wat we're trying to get
away from what we're trying to do is recogni ze maybe sone
reality here and not get in a situation with these mners
wor ki ng downw nd where they go through this sanpling schene
that we've tal ked about here today where you've got two
m ners overexposed, three underexposed and then you average
out and nobody's overexposed. As to where we keep maki ng
this argunent about engineering controls but we keep

sanpling it until we find people in conpliance so we can
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satisfy ourselves that there's no probl em

| don't think that inreality |I don't think that's
the case. | think that in sonme cases where we're calling
conpliance we still have m ners overexposed to 2 mlligrans.

MR, STEVENSON. And | may agree with that. What
I"msaying is if you re going to |let themuse airstream
hel mets put them under citation and give us recourse to nmeke
sure the engineering controls are there. |If it's got to be
for a short period of tinme, so be it. But once this, once
they get the right to use airstreans and once they get the
right to use admnistrative controls, forget about it,
you're not going to have any engi neering controls because
they're not going to take care of them

MR, NICHOLS: So you're saying issue a citation
and extend it until -- issue a citation, allow the airstream
hel net, but extend the citation until the period of tine a
new control becones available? |s that what you're saying?

MR, STEVENSON. No, fix the controls they had that
they were in conpliance before they needed to cone to you
for the airstream

MR, NICHOLS: No, that's where we're
m sconmuni cati ng here. They're not going to use the

airstreamhelnmet if they've had controls in place to contro
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the dust. That's a non-starter. | nean, people are not
going to be able to stay I want to use this and not

engi neering controls. | think we're clear on that in the
rul e.

MR. STEVENSON: And, see, | don't because all it
says is, what is it, 70, wherever it starts, 70.2 up to
70.216 is it lays out what they have to do. You know,
you' ve got verify your plan, da-da-da-da-da. They do al
this stuff and still at the end they say they can't stay in
conpliance. And you agree with that. Once the airstreans,

you start using airstreans and adm ni strative controls

there's no abatenent period. | nean they could stay out of
conpliance for two years in one |longwall section. |Is that
right or wong? And there's nothing to say that -- there's

nothing to say the agency can go in there and say, Try
water. W want you to try water infusion and all those
ot her dust controls that have been avail able for years.

MR. SCHELL: But, Jim we'd never allow, under
this proposal we'd never allow themto even go to the
airstreamhelnmets until they had tried that if we think
that's a feasible thing to try.

MR, STEVENSON. But you can't make themdo it. |

nmean there were reconmmendati ons made in Trail Muntain
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survey that and they just said, forget about it, we ain't
doing it. W've got all the controls in place that we have.
W' re experts at this. W' ve been doing it for years.

And |I'm not singling out Energy West. Every coal
operator is |ike that.

W know it all, we've tried it all, and we need
ai rstream hel nets

MR, SCHELL: Well, if they disagree with us
they're not going to get approval to use.

MR, STEVENSON:. It doesn't say that in the rule.

MR NICHOLS: Are they in conpliance with the 2
mlligram standard.

MR, STEVENSON. [|Is who in conpliance?

MR. NICHOLS: Trail Mountain.

MR, STEVENSON:. At tines they are, yeah.

| nmean | et nme ask you anot her question. You take
an operation like 20 Mle. They mne a mllion tons a
nonth. One nonth | think that's what it was approxi mately.
Twel ve, 14 thousand tons a shift. Are those longwalls in
conpl i ance? No way.

So they're the first ones that are going to say,
well, just give us airstreans and we'll just keep m ning

li ke we' ve done.
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MR, NI CHOLS: Are you neking that assunption based
on an opi nion or have you seen facts?

MR, STEVENSON: |'m meki ng that assunption of
tal king to 190-sone coal mners that worked at 20 mle m ne
because they call ed us because of safety concerns over
there. | talked to these guys.

One guy was tickled pink, even though he coul dn't
see his hand in front of his face on the longwall, he was
ti ckl ed pink because the operator always changed his filter
and shined his airstream hel net, he thought he was
pr ot ect ed.

And what happens to the dust? You know, it's not
only the dust that gets in your |ongs, what happens to the
exposure factor? That goes up greatly with increased dust.
What do you do with that? You increase the velocities on
the face to get rid of the dust? The adequacy of the
ai rstream hel net goes down. | nean that's a known fact, any
time you increase the velocities it, you know, | nean
that's, that's the way it is. The |ower velocities the
better it works. As long as you're looking right in the
face of the air. |If you turn your head one way or the
other, this and that, they're not as effective, Mrvin.

MR NICHOLS: | know. The rule recognizes that.
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| mean we cut the protection factor from25 down to 2. The
manuf acturer would say this device will protect up to 50
mlligrans. W say, no, we'll consider it for up to 4
mlligrans.

MR. STEVENSON:  Yeah.

MR. NICHOLS: Do we have the -- do we have data on
Trail Mountain, sanpling data here with us?

MR, NIEWADOVSKI: | don't have it right here but
| can get it.

MR, STEVENSON:. You know, | just think it's, you
know, once you open the door to airstream hel nets and
adm ni strative controls and to control dust | nean you can
forget about it because you're going to see an epidemc
again in Black Lung. | nean it's -- here you' re condemi ng
mners to an ugly death.

| watched ny dad die fromBlack Lung. [It's not a
pretty site.

MR, SCHELL: Jim what we were trying to do in
this rule, and you touched on it, and just bear with ne for
a mnute.

VR, STEVENSON:  Sure.

MR, SCHELL: Let's take a |longwall where they've

done everything they can. Renenber, we're going to require
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themto be at 2 mlligrans at the 044 under this rule. So
t hat shear operator has to be in conpliance. But rather
than arguing with nme about whether they've done al

engi neering controls just bear with ne a m nute.

Let's say they have done all engineering controls.
What our concern is, |ike Marvin said, we kid ourselves and
we sanple till they come in conpliance and then we wal k
away. And what happens is just what you said, is when we
wal k away you've got mners still going downw nd and bei ng
overexposed. And that's what was bothering us that we were
living this biglie that we were protecting these mners
downwi nd.

Now, we absolutely agree with you and one of our
concerns was just what you've stated, how do we nake certain
that all engineering controls are inplenented and that we
continue to devel op engi neering controls, because we want to
be right where you are. Every feasible engineering control
ought to be put on that longwall. But if we've done every
feasi bl e engi neering control, they're still producing dust,
we're not raising the standards. Those mners are already
bei ng over exposed.

So that we were trying to find sonme way to say

|l et's stop pretending everybody is protected and let's go
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down and protect them And the two solutions we canme up
with were adm nistrative controls and Racals. Because if
you're in a Racal you shouldn't be in 4 mlIligrans of dust.
kay.

MR, STEVENSON. Ckay.

MR, SCHELL: If that is being used your exposure
shoul d be I ess.

But we, we're struggling with the sane thing you
are, we don't want them substituted for engineering
controls. And that's the point we're trying to nake. And
that's why we said only Marvin Ni chols or the adm nistrator
will be allowed to do this. But we've got to recognize if
you exhaust everything you just can't pretend everything is
okay. How are you going to protect the guys that you know
m ght be exposed?

MR, STEVENSON. And isn't that already in the | aw
that if they're out of conpliance they have to have them
respiratory devices available? And they don't.

MR. NICHOLS: Yeah, it's in the law. But how do
we -- what we usually do after we've included al
engi neering controls then we go to this creative sanpling
schene that Ron wal ked you through this norning where if you

keep sanpling | ong enough and you keep averagi ng | ong enough
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you'll find people in conpliance. W don't want that.

MR, STEVENSON: And neither do we.

MR, SCHELL: And to sone degree, Jim you're
right, it is in the law \Wat we wanted to do was put sone
paraneters on how it would be used in the law. W didn't
want every district nmanager to be able to say, Ckay, go
ahead and put respirators on. W didn't want people to be
able to say you can put it on the entire longwall. So
you're right, the |law does recognize that if you can't -- if
you' re out of conpliance you need to use respirators. And
that's what we're proposing.

But what we're trying to do is to put sone limts
on where you can do that. Because, quite frankly, in our
own mnd, and |I'd disagree with Randy Tatton a little bit,
we don't understand why you can't control the 044.

MR, STEVENSON. And, you know, and using the
airstreans to protect guys for a short period of tinme, we' ve
supported that at tinmes. But ny main point is, and | guess
we're going to have to agree to disagree on this, is once an
operator gets the right to use Racals, airstreans,
adm ni strative controls, in lieu of engineering controls and
keep researching and developing it to inprove them that's

not going to happen.
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MR, NI EWADOVSKI: Let ne clarify sonething, Ron.

Once we' ve nmade a decision the one thing that you
need to recognize, |'msure everyone does, is that that
decision is going to be nade when in fact we're going to be
sanpl i ng under what we consider nore representative
production conditions that currently happens. Now, they're
out of conpliance right now based on sanpl es that everybody
agrees are non-representative. Can you imagi ne, okay, now
we're going to say, all right, you better design a plan to
reflect to be able to control dust under nore typica
production conditions. W're saying we're going to get to
the situation where this longwall that's capable, normally
produces 15,000 tons per shift and where we're sanpling
we're lucky to get ten, we want to be able to have the plan
desi gned under 15, 000.

So what we're saying is if they're having a
difficult tinme controlling at 10,000, | can inmagine what's
going to happen at 15,000. And so the decision that's going
to be made is, well, what do we do? Well, there's one
option. W cut back on production. That's an alternative;
right?

MR, STEVENSON:  Uh- huh.

MR. NI EWADOVSKI: But that's not a realistic one.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

N ONNN R R R R R R R R R R
w N B O © O N O 0o M W N B O

140

kay. And so we're saying we're going to do that. Al
right? W're going to ook at that. W're going to get it
to a point where, gee, you know, we don't want to. For the
past 20 years, and of course Energy West will attest to
that, they' ve cone to MSHA and say, MSHA, you're failing to
ignore this new technology. And we're saying -- this mni-
environnental control. And we've always said, that's a
respirator, okay. The respirator will not be used as a
substitute, okay. To supplenent, yes. GCkay. W haven't
got to that decision. And only when they've exhausted al

f easi bl e engi neering controls.

Let's assune we get to that situation. And one
thing that you also need to know is that every aspect of the
pl an verification process, all docunentations are to be
posted on the bulletin board so you need to -- so the m ner
has an idea here's an operator cones in and says, |'ve used
all engineering controls. You guys may di sagree. And you
guys will cone to MSHA and say, we don't agree with that.

Wll, let's assune this body of experts nakes that
determ nation, says this longwall in order for it to
continue to produce 15 or 20 thousand tons per shift, you
know, they've got to control through environnental controls

at the 044, and we're going to use respirators. Every siX
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nonths as part of the six nonth review we're going to be
| ooki ng at the performance. W're going to be | ooking at
are there any new technol ogies? Are they inplenenting it?
And, in fact, if we find that they're failing to conply with
those provisions we will revoke their perm ssion to use
respiratory protection.

So we've got that billed that it's not |ike once
we approve it that's it. So we have sone checks and
bal ances in there. So, you know, don't think we're doing
it. We're concerned. W've made very clear that we
advocate primacy of engineering controls. W are
controlling the environnent. W know if we control the
environnent it doesn't matter where you go, here or there,
you're going to be protected. That's the intent of the | aw
and that's what we want to achieve.

MR. STEVENSON: And | think that's what we all
want to achieve. But I'll say again, once they get their

foot in the door this is going to be the normfor the

I ndustry. \Wlere the mners' reps have no say. | nean it's
just ridiculous. | nmean there's no -- it's going to be a
fl ood.

And then one nore thing I'lIl say and then I'Ill get

off is sonething you said, Marvin, about budget constraints.
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And if this plan goes back chances are we're not going to
get anything done, I'Il tell you what, | think that is a
slap in the face because we've been trying to deal with this
for 8 or 10 years and now you're telling us that if we don't
accept this plan --

MR NI CHOLS: No.

MR, STEVENSON. -- that there ain't going to be a
pl an?

MR, NI CHOLS: No.

MR. STEVENSON: That's bl ackmail .

MR NICHOLS: No. I'mtelling you there's a
reality out there. I1'mnot telling you --

MR, STEVENSON. And we've been saying there's a
reality out there for years, Marvin. Let's take care of the
problem And everybody has just ignored it.

| nmean, what did it cost to put that Federal Dust
Advi sory Commttee together? | mean there were expert
peopl e on there conme up with sone excell ent recommendati ons.
And they were conpletely ignored.

Where was the noney put into the dust nonitors? |
nmean 20 years ago the dust nonitors were starting to cone
around. We've seen no pressure from MSHA to use them W

don't see any pressure fromMSHA to use themnow. [|f the

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

143

operators want to. Gve ne a break. They ain't going to do
it. | mean that's just a sinple fact.

| nmean ask the guys that work in the mnes. A lot
of coal operators in here, the only ones you see any coa
mners are fromrepresented mnes. You ain't going to see
any coal mners from20 MIle or West El k or anypl ace el se
comng in here and telling you exactly what's going on in
their mnd. And you won't. As a matter of fact, a fellow
at WIlow Creek conpl ai ned about what was going on there and
they fired him He called us. W got himhis job back
under 105(c) discrimnation.

| nmean so it's not a level playing field out
there. One way to level that up as far as dust is
continuous nonitoring. But it's ny opinion, and | strongly
beli eve that once the fl oodgates are open on airstreans as
adm ni strative controls you're going to see engineering
controls go out the window And | don't see MSHA havi ng any
say in forcing an operator to do anything nore than he's
al ready doing. Once they say their experts and their
engi neers and all these consultants that cone in say this is
as much as we can do, even if you have better ideas you
can't force themto do it.

MR NCHOLS: Well, | disagree with you there. |
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total ly disagree

MR, STEVENSON. And they're not under citation
how can you force themto do anything?

MR NI CHOLS: Well, they' ve got to have a plan to
operate these. W have control over these plans.

Now, I'mnot trying to tell you what to do. |
woul dn't even start to do that. Wat | amtelling you about
resources and this rule is that MSHA has the resources to do
what we stated here. It's taken about -- it's taken three
years to get 90 additional people to go to binonthly
sanpling. I'mtelling you fromny own experience to go back
and rewite this rule fromscratch that you' re not talking
about a few days, you're tal king about sonme good anount of
time. You'll have to deci de whet her sonebody m ght say
"That's a good idea, we'll do it." or sonebody m ght say,
"No, thank you."

Let's say sonebody says, "That's a good idea,"” and
then you get everything you want in these rules, all I'm
pointing is that by just a rough calculation for coal to --
Coal Mne Safety and Health to enforce these rules, to
substitute MSHA sanpling sanple for sanple with operator
sanpling, you're |ooking at needi ng anot her 200, a ball park

figure of another 200 Coal Mne Safety and Health i nspectors
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plus probably $20 mllion for salaries and rel ated
equi prent .

Congress may say that's a great idea and they may
or may not. But I'mnot trying -- | didn't say that to try
to influence where you cone out on these rules. [|'mjust
saying it's not as easy to say, okay, MSHA' s going to take
over operator sanpling and have the resources and the law to
do it wth.

MR, STEVENSON. Well, what | think I would say to
that rather than --

MR, NICHOLS: But you said it was a slap in your
face.

MR. STEVENSON: Oh, and it was.

MR NCHOLS: What I'mtrying to do is give you a
pi cture of what the real world | ooks |ike.

MR. STEVENSON: | know what the real world | ooks
li ke.

MR. NI CHOLS: Well.

MR. STEVENSON: And | know what the real world is
going to look like if this thing goes through. You' re going
to have tens of thousands of nore new cases of Bl ack Lung.
It's as sinple as that.

MR NICHOLS: W've got -- You're just, Jim
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you're not, you're not doing a fair characterization of the
rule. First of all, there's about 55 longwalls. You're
tal ki ng about hundreds of plans. There's 55 longwalls in
this country. There's about 850 to 900 nechani zed m ning
units which we've said that this consideration for airstream
hel mets that's not even on the table. For all mners on
these 55 longwalls that's not on the table. The only thing
that's on the table is a section of this |longwall where
we're not convinced that mners are still not being
overexposed to the 2 mlligramstandard after we've
exhausted all engineering controls.

Now, this is the only rule that MSHA has t hat
would require -- | believe I"'mcorrect on this -- the
Adm nistrator's approval. To open the door for airstream
helmets if we'd wanted to do that we woul d have left the
approval at the field level. W'd a let district nanagers,
I nspectors, the field people nake these determ nations. W
didn't want to do that.

Is there another rule that requires the
Adm ni strator's approval ? No.

MR, STEVENSON:. Isn't the inspector onsite or the
district manager going to have nost of the input in what he

tells you at NMSHA?
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MR NICHOLS: He'll have input just |ike your --
just like mners and health and safety commttees and tech
support, anybody el se that has an opinion will all be
factored into the decision nmaking. |'mnot going to approve
the use of engineering -- or airstream or persona
protective equipnent if there's sone screamup there by any
party that, no, there's an engineering control that wll
take care of this problem That will be factored into the
decision as long as I"mthe Adm nistrator, and whoever el se
IS the Adm nistrator.

MR, STEVENSON. Well, | just don't see it
happening like that. Like | say, | think that they'll be
beating your door down to get airstream hel nets and
adm ni strative controls and engi neering controls are going
to stop, there won't be any new ones devel oped.

MR. NI EW ADOMSKI :  They' ve been trying to do that.
And I'mnot trying to get under. They' ve been trying to do
that for over 20 years and we've resisted it. And that's
different --

MR. STEVENSON:  Until now.

MR. NIEWADOVSKI: And that's for different
adm ni strations, okay. To different adm nistrations we've

resisted it. And we will continue to resist it until it's
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denmonstrated to our satisfaction by way of the inspector,
techni cal personnel, even on mne, onsite visits that in
fact, yes, there is nothing else to do except for what |
said is, you know, cut back on production or sonething else.

MR, STEVENSON. Well, you know, when you talk
about different adm nistrations you know | think you're
shortly the way it sounds, and | hope not, but we're going
to be going back to the Reagan-Bush area. And --

MR NCHOLS: But if it relates to this point,
wait a m nute.

MR, STEVENSON. -- forget about it. | nean
everybody knows what happened during them 12 years.

MR NCHOLS: As it relates to this point | have
wor ked for MSHA since 1971, |'ve been in the headquarters
group since 1983. W've been through a nunber of changes in
adm ni strations. But never has the agency varied on the
fact that personal protective equi pnent or airstream hel nets
are engineering controls. That's never changed. W' re not
changi ng here. Wat we're doing is recognizing a situation
that may exist that mners are still overexposed to dust
after we go through this creative sanpling here and get to
t he point.

The other thing you nentioned is that MSHA does
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not taking sanpling serious. W take sanpling serious but
we think sonething even nore inportant than sanpling is good
pl ans that work, that MSHA understands, that the mne
oper at or understands, that the m ner understands, that the
heal th and safety comm ttee understands that can be checked
on a daily basis before the start of the shift for all the
paraneters to be in place. W think that's how you get
conpliance on a day to day basis, conpliance for every |

t hi nk Ron nentioned 450 shifts. Not that we've got plans
that where it would be legally okay to sanple at 50 percent
of production and nore controls in place on the day we
sanpl e.

| mean is sanpling six tines a year for sonething
you trust better than many nore tinmes a shift for sonething
you can't trust? Does that nake any sense?

MR, STEVENSON. Well, you know, | don't think
said it | didn't think MSHA didn't take it serious, | said
It curtailed the sanples.

MR NCHOLS: Well, | believe that's what you
said. | believe you said we didn't take it seriously.

MR, STEVENSON:. And elimnating all those operator
sanples | think definitely hurts because, you know, siXx

sanpl es a year and then one outby. And we're going to have
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sonme guys tal king about this outby stuff. But like | said,
it'"s my opinion and | think it's a fact that once this
happens it's over for coal mners.

MR, NI CHOLS: You think keeping operator sanpling
Is inmportant given the fact that the case has been nade
especially over the ten years that many sanples are
collected illegally, those that don't sanple illegally take
advant age of absol ute best conditions for the sanple? You
think --

MR, STEVENSON. Well, what the Advisory Commttee
recormended is that you take over operator sanpling, not do
it the sane way they did it. | nmean, what woul d be the
sense of that?

MR, NI CHOLS: But are you tal king MSHA taking over
sanpl e for sanple?

MR, STEVENSON. Absolutely. Not curtailing down
to six.

MR, KOGUT: You left, | think you left an
| npression that the for purposes of abatenent sanpling only
t hat under the proposal the sanpling would go beyond an 8
hour shift if there's nore than 8 hours work. And I think
you | eft the inpression that under the proposal that sanples

greater than 8 hours woul d take place only on abatenent
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sanpl i ng.

MR, STEVENSON. That's the way | understand it.

MR, KOGUT: Under the proposal that would al so be
true for verification sanpling.

MR. NI CHOLS: Thanks, Jim

MR, STEVENSON:. Thank you.

MR, NI CHOLS: Okay, the next presenter will be
Canron Montgonery, UMM

Time got away frommnme. How about if we break for
| unch until 1:00 o'clock and Canron wll be on first after
| unch.

(Whereupon, at 12:05 p.m, the hearing was
recessed, to reconvene this sanme day at 1:00 p.m)
11
11
11
11
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AETERNOON SESSILON
(1:05 P.M)

MR NI CHOLS: COkay, let's get started back. |Is
Canron Montgonery here?

VR MONTGOVERY:  Yes.

MR NICHOLS: Ckay, let's see if that tinme-out
af fected your stuff.

Yeah, go ahead.

MR, REYNOLDS: | just wanted to nention before we
got started that when we originally published the notices
about the hearing we had planned to have two different
hearings on the two different proposals. And because of the
fact that that hasn't worked we're conducting the hearing
that's running the whol e day on both proposals.

So | just wanted to nention if there is anybody
here in the audience that thought there was going to be
anot her hearing starting at 1: 00 p.m, the hearing has been
running all norning. And | don't believe there' s anybody
here that wasn't here this norning but if there is you need
to go back and sign up to speak with PamKing if you want to
get on the speakers list.

Thank you.

MR, NICHOLS: Let ne say one other thing. W
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recei ved sone comments that we're not, we're not up here
hearing the presenters' comments, that we're |ocked in on
this reg. Let ne assure that's not the case. This is the
third hearing we've had. W' ve had in excess of 100 m ners
testify. W've given everybody that wants to a chance to
present testinony. W've had a |ot of good comments during
these three hearings that deserve a | ot of consideration
But we feel conpelled if we hear sonething that's not a fair
characterization of what we're trying to do in the rule or
that's sonething that needs further explanation or further
education we feel conpelled to do that.

So go ahead.
STATEMENT OF CAMRON MONTGOMERY, UNI TED M NE WORKERS OF
AMERI CA

MR, MONTGOMERY: Well, 1'Il be honest and upfront.
You guys probably aren't going to enjoy what |I'mgoing to
tell you, ny opinion, what |I've got on this new proposed
reg. And I've kind of tal ked to people cross-sectionally
t hrough here. And the mning industry doesn't understand it
as a whole right now

Being fair to you guys, it's brand new and
everyone hasn't read it and been able to dissect it and

figure it out yet.
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But ny nane's Canron Montgonery. |'ve worked in

three of U ah's underground coal mnes for the past 22

years. |I'mcurrently enployed for Energy West M ning.
worked at Trail Muntain Coal Mne. |I'mclassified as U4D
| ongwal | propman. |'mthe current vice president, safety

conmttee chairman for UMM Local 2176 at Trail Mountain
Mne. And |'ve been a mner's rep as defined under Section
103 of the Act for about the last 12 years. And I'd like to
thank this panel for the opportunity of commenting at this
publ i c hearing.

So just froma little historical data talking to
the people out here in safety and engi neering fromthe m nes
around the west 1've got a kind of consensus that nost of
the experienced mne health and safety people in the room do
not entirely, conpletely understand or agree with this new
entire -- or wwth the entire new proposed rule. Because |I'm
feeling a little bit inferior nyself because |I do not
conpl etely understand all of this nyself. So |I'm keeping ny
comrents to the parts that |I think I understand.

So we've established that the proposed rule is
conplicated and not altogether understood by the m ning
community, the sane people that have to understand,

establish, enforce it and teach it to the mners at all of
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the respective operations.

Coal mners' exposure to unhealthy |evels of coal
dust leads to the disabling and |ife-shorteni ng di sease
pneunoconi osi s, Black Lung. This disease has crippled and
killed tens of thousands of mners of this nation's coal
m ners over the years. According to studies done by N OSH
bet ween 1987 to 1996 al one at |east 18, 245 deaths anong this
nation's coal mners occurred from Bl ack Lung di sease. That
nmeans that roughly about one of this nation's coal mners
di es ever six hours from Bl ack Lung di sease.

And if you're one of this nation's coal mners
that files for federal Black Lung conpensation, don't hold
your breath, what little breath you have left, because 93
percent of all Black Lung cases are denied and rejected.

In may of this year | had the rare opportunity of
attending a healthcare rally at the nation's capital
sponsored by the United M ne Wrkers of America. There were
approxi mately 12,000 active and retired coal m ners present.
| was one of 17 people fromthe west that got to attend.
W're fighting for a good cause | felt like, it was retiree,
basically old coal mners' health benefits. The event
seened to be a success. The weather was beautiful. It was

about 80 degrees at about 75 percent humdity. The grass
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was green and all the different trees and flowers were in
bloomall on the front steps of the Capitol. Quite a sight
for a guy from sout heaster U ah

The only thing that stood out and seened out of
pl ace was the steady, constant stream of anbul ances t hat
arrived and departed hauling off older retired coal mners
that had succunbed to the heat and humdity as the day grew
| onger and hotter. 1've not heard nor seen that nany
anbul ances in Price, Uah, in the two years that |I've |ived
in ny house. M house is about three bl ocks away fromthe
| ocal hospital. The |local hospital's the only hospital for
mles around. And | renenber nyself sitting there | ooking
at this underneath a beautiful magnolia tree, which we don't
have in Utah, thinking to nyself, wondering how many of
these ol der retired m ners occupying these anbul ances had
probl ens that day because of Bl ack Lung di sease.

On January 31, 1995 the Secretary of Labor
establ i shed and advi sory conmttee to advise on the topic of
el i m nati ng pneunoconi osis in coal mne workers. The
committee was chartered to nake recomendati on for i nproving
the programto control respirable dust in underground and
surface coal mnes in this country. It was paid for by the

hard wor ki ng Ameri can taxpayers in this country.
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In 1996 the Advisory Conmittee handed down its
recormmendation. And it appears that MSHA through this new
proposed rul e cheated the hard working Anerican taxpayer
because MSHA didn't listen to a ot or nost of the
recommendati ons by the Advisory Commttee. And I'll get
into a little detail |ater.

In 1969 and anended in '77 the Federal Mne Health
and Safety Act was nade public law. At the top of the first
page under "findings and purpose" the very first line
stated, "Congress declares that the first priority concern
of all in the coal or other mning industry nust be the
health and safety of its npbst precious resource, the mner."
So, in ny opinion anything that dimnishes the safety of the
mners is in direct violation or contradiction of the Act.

The new proposed rul e dimnishes the safety of the
m ners and, therefore, in ny opinionis in violation of the
Act. The first line in the Act, Section 202(a) through (h)
of the Act detailed the dust standard and respiratory
equi prent. The new proposed rul e rapes, plunders and buries
Section 202 of the Act.

The details. MSHA s proposal s ignore | ongstandi ng
demands by mners and the UMM on reforns needed to fix the

troubl ed dust sanpling program The proposed rul e ignored
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findi ngs and reconmendati ons by the '96 Advisory Conmm ttee.
The Advisory Commttee called for |Iowering dust |evels.
MSHA' s proposal increases them

The Advisory Commttee called for increased
conpl i ance sanpling. The MSHA proposal substantially
decreases them

The Advisory Commttee called for an effective
t akeover of the m ne operator conpliance dust sanpling
program The MSHA proposal elimnates the operator
conpl i ance sanpling altogether. Now, this mght nmake a few
m ne operators and safety engineers happy, but | don't think
it's in the best interest of ny health and safety.

The Advisory Conmttee called for expansion of
mners' and their representatives' involvenent in the
respirabl e dust program paid for by the operator, Section
103(f) of the Act. The MSHA proposal contains no rules for
I ncreased m ner participation.

The Advisory Conmttee asked for use of continuous
dust nonitors. The MSHA proposal contains no rules
requiring them

What ever happened to the black box? Runor has it
the programrun out of noney. And |I'mjust guessing nobody

cares enough to fund that program
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The Advisory Commttee called for mners to be
sanpled full shift. The MSHA proposal excludes that from
nost of the conpliance sanpling.

The Advisory Commttee called for environnental
controls, water and air, to continue to be the nethod to
control coal mne dust to not be replaced by respiratory
devi ces, Section 202(h) of the Act. W call them
adm ni strative controls at Trail Muntain Mne. The MSHA
proposals allows respiratory devices, admnistrative
controls, to replace environnental controls while increasing
dust levels, a direct contradiction of the first page, first
sentence of the Act.

The new proposed rule elimnates entire conpliance
sanpling requirenents in Parts 70 and 90 wi t hout any
repl acenent rules for conpliance sanpling.

The proposed rule dramatically reduces the
frequency of shift sanpling for conpliance. | think Jim
St evenson nentioned right around 83 percent reduction.

The proposed rul e increases the dust exposure
| evel s above those prescribed in the Act.

The proposed rule would all ow and encourage m ne
operators to double the 2MawB standard on | ongwall faces to

potential 4M3VB.
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The proposed rule allows the Part 90 miner in
out by intake sanples to achieve elevated | evels, levels
hi gher than the current standard.

The proposed rule would permt mne operators to
repl ace engineering controls with admnistrative controls,
respiratory protection on longwalls, which is prohibited by
the Act, Section 202(h).

The proposed rule is very vague on enforcenent and
It appears to take the teeth out of enforcenent.

The proposed rule has no rule to require any kind
of dust nonitoring.

The proposed rule takes away the | egal rights of
m ner representatives. The old rule gave mner reps a |egal
mechani smto resol ve and sol ve dust problens.

The propose rule reduced nuch of what is |aw or
rule to MSHA policy. 1In 1984 a Utah coal m ne had an
| npeded, bl ocked bl eeder entry off of the longwall tail gate.
The | aw said the bl eeder entry had to renmai n open and
passable. MSHA policy allowed this Iongwall to operate and
run coal. Later a mne fire sonmehow started and all the
mners in the affected area got robbed of one of their
al ternative escapeways, the tailgate bl eeder entry on the

| ongwal | .

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

161

The new proposed rule is overly conplicated and
vague and is not user friendly. It will be m sunderstood by
the people that use it and enforce it. And in nmy opinion if
this nation's going to power its cities, industry using
cl ean, cost-efficient productive coal fired steam generated
power houses then it needed to fess up to the responsibility
of taking care of its coal mners, the mners that extract
the coal fromits natural deposit, the coal that fires the
generator, the generator that produces the power, the power
that's available to every Anerican that can flip the |ight
switch and plug in a cord. This nation needs to know and
understand that behind every light switch is a coal m ner
and every coal mner deserves a healthy place to work.

In conclusion, it appears that MSHA has exercised
sonme disregard for the health and safety of this nation's
coal mners by promulgating this new proposal. MSHA didn't
have to reinvent the wheel with this new proposed rule, they
just needed to polish it, balance it, tweak it a little to
i mprove it. Instead it's turned out into a case of the bad
out wei ghing the good. Therefore, | highly recommend t hat
MSHA scrap, vacate and rescind this new proposal and go back
to the drawi ng board, start over, stay within the real mand

confines of the Federal Mne Safety and Health Act, follow
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the Federal Advisory Commttee's recommendati on and don't
ever cone here dimnishing the safety of this nation's coal
m ners.

And | had a couple things | wote down through the
course of this today | wanted to say. Directly to you,
Marvin, you stated earlier that it would cost approxi mately,
what, $20 million for about 100 or was it 2007

MR, NI CHOLS: A coupl e hundred.

MR, MONTGOMERY: A couple hundred. And that's
just an approximation in your opinion to start this rule
over.

MR NICHOLS: No. To -- If we adopted MSHA
sanpling one for one with the operating sanpling.

VMR, MONTGOMERY: Ch, okay.

MR NCHOLS: |If we replaced operating sanpling
with MSHA sanpling one for one.

MR, MONTGOMERY: Well, you nentioned the word
"reality.” Well, here's alittle reality: how nmany m ners
have to die of Black Lung disease to justify you, MSHA, to
spend the noney that it takes and needs to fix up this
proposed rule? | haven't heard one coal m ne operator or
anyone say that they've agreed overall w th nmuch of what

you've had to say. QO herw se the overall proposal although
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It mght have a good el enent here and there, the overal
proposal is a wash

And | wanted to nention to Paul Hewett, he asked a
gquestion on continuous dust nonitoring. W' ve just went
t hrough a | ong, drawnout dust protocol survey at Trai
Mountain Coal Mne. I'ma longwall propman. |I'ma mner's
rep. | hel ped through that whol e six-nonth process. NSHA,
the conmpany, the union invested a lot of tine and | abor into
it. And | thought to nyself we were trying all these new
engi neering controls, and sonme of them worked and sone of
themdidn't, and we were verifying themby sanples. So we'd
try an engineering control, sanple it, trying to figure out
if it actually hel ped or hurt us.

| think continuous dust nonitoring would give us a
real time readout of what exactly our engineering controls
were doing right now, whether they're working or not.

Anot her advantage m ght be you asked a question it
woul d be great, or | put it down you asked about the
I ndi vidual mner's exposure, and wouldn't it be great if on
an individual mner's exposure you exercised sone
adm ni strative controls if you knew by continuous sanpling
that the guy had exceeded the 2 ng standard over the course

of his shift. He'd have the readout right there in front of
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himtelling him you know, renove yourself to a | ess dusty
environnment for the rest of the shift. | nmean that's an
advantage to everyone in the industry.

And as far as your protection factor on the PAPRs,
| got a kick out of this. N OSH used a couple of weasel
wor ds, you know, to tie this up in litigation and | awers
for along tine, they used the word "esti mated
approxi mati on" of the protection factor. Don't you guys
come to me with estimtes and approxi mati ons on ny health.
And 1'Il cone wth sone real facts.

I"'ma working stiff and in pairs we |earn stuff.
A guy conme up and asked ne what's our roof control plan say
on excessive wdth with the pan? The conpany policy is you
pole at 3 foot rib, the rib sloughs 2 foot you're still
within your 5 foot width. It doesn't need any kind of
addi ti onal roof support, conventional tinber or a spot pole.
| can take a tape neasure and | can neasure it and | can
tell the guy it's okay.

Wth this rule | can't tell anything to anyone but
what | think about it.

Any questions?

MR, NI CHOLS: Well, your statenent about

continuous nonitoring, that's where we all want to be. |
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don't know if NIOSH wants to nake any further comrent on
where we are with the technol ogy.

MR, GRAYSON: As a matter of fact we wll. [|I'm
conpletely in with that particular set of projects.

Ri ght now there were three different versions.

One was the machine nonitor which I think a | ot of you have
talked to as the black box.

Anot her is a personal dust nonitor, continuous
type, that would be worn by a miner. It's in two pieces for
particul ar reasons that MSHA needs to prove the concept if
you will.

And then there is another PDM of one single unit
with only an inlet that would be used on say a |lapel or a
hat or wherever that works out best. And that one is sort
of waiting in the w ngs.

Let nme give you nore details now The PDM 2 which
Is currently being devel oped by the contractor, and this is
a direct mass reading instrunment. So, | nean that's good.
| nmean that's where we needed to be. It gets better
cal i bration because of size, particle distributions, it gets
rid of water droplets, things of this nature that were a
probl em before. So fromthe field work that had been done

originally on the machi ne-nmounted conti nuous nonitor we have

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

166

seen two things. Nunber one, we saw that the variability of
the instrunent in reading dust neasurenents was not the sane
as the current sanpling unit. So that's a good ray of hope.

Now, the bad downside of that, when it was nounted
on equi pnent in one case where it was the conveyor setup it
| asted | think it was about 20-sone-odd days. Wen it was
on anything that was nore stringent with respect to
vibration then it lasted less. 1|n one case when water hit
one of themit went out fairly quickly, |like one shift. So
there was obviously sone ruggedness that was needed on that
particular side of it.

What we felt as an agency was that -- and we
actually did reach agreenent with MSHA on this too -- was
that it was going to be, the variability was controll ed and
it is direct reading so it was accurate, okay, we're getting
the accuracy out of it that we needed as well, but it did
definitely need the next step for an equi pnent nanufacturer
and this contractor to get together. And we needed
sonmething to sort of force that to happen to where they
could get the bugs out on the regularization side of it, you
know, take care of the vibration problem

So, you know, that's where that one is sitting at

this point intine. And we felt that that was the proper
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way to go on that particul ar nodel.

We have since focused on the PDM 2 for the | ast
year - and- a- hal f roughly. The PDM 2 version is due to be
delivered around Septenber. There's a little bit of
slippage on the contractor's part. And we do try to hold
themto the fire on this but they have problens as they try
to develop this. So we're | ooking at maybe feasibly around
Novenber when they actually deliver it, it will be in our
hands, and we can go out in the mnes and test the PDM 2
which is the two-piece, it's a pretty good size unit here
and anot her belt unit.

The field testing should tell us whether this is
I ndeed going to be accurate and variabilities under control
and also if it is rugged enough to withstand the rigors that
the mners will put it toin the mne environnent. If we
get good positive answers to that NI OSH has now conm tted
t he next $300,000 that the contractor estimates that it wll
take to do the PDM1. So it's not the full, big amounts
like $2 million that was originally started off on the PDM 1
but sone | esser anmobunt to get the PDM 1. So that's good.
That's really good news.

And if indeed the PDM 2 proves out then there is

every hope that the PDM1 will prove out as well. And
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that's the version that the mners and the operators and
everybody wants. That's the one that won't interfere with
your worK.

MR, MONTGOVERY: | have seen when it's all hooked
to a cap, it's got a separate vacuum - -

MR GRAYSON: Yes.

MR, MONTGOMERY: -- tube com ng up around your
cap.

MR. GRAYSON: Yeah.

MR, MONTGOMERY: And vi bration technol ogy has cone
a long way due to these new noi se standards. | | ooked

really hard into vibration danpening gears, notors and stuff
| i ke that to reduce overall noise output.

MR, GRAYSON: And we are, we are considering at
this point intinme, just to throwthis in too, if indeed the
technol ogy proves out on the personal dust nonitor side then
in arecent commtnent we are al so | ooking at the
possibility of resurrecting the machi ne-nounted as soon as
the technol ogy can prove itself.

MR, MONTGOMERY: And |I've just got a couple of
itens with PAPRs, power air-purifying respirators. Shoot,
wore one for about 12 years and | didn't know what a PAPR

was. | thought it was a regular airstream But | wore one
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because | had a choi ce because Section 202(h) of the Act
says that the mne operator will supply that stuff. | wore
one by choice for 12 years.

It hasn't been till the last 6, 8 9 nonths since
we went through our dust protocol survey and it got listed
as an admnistrative control in our plan that |I've had to
wear one. Everyone on the dang longwall that | work with
wears one and it's always been by choice, for a couple of
reasons, not just the respirator ability of it. W, you
know, we have these | ocalized seismc events, they could be
m crobursts to 2.1 on the Richter Scale bounces. |If you get
shot gun bl asts by coal they're really good protection as far
as your face, head, ears for that kind of stuff.

The ear protection is excellent on them That
m ght hel p us, you know, neet with sone of the noise things.
But one of the inherent problenms with themis you forced the
new hepa filter on us. The hepa filter is a better filter,
no doubt in my mnd. It reduces and filters snmaller mcron
size particles but this things a first generation, 12, 13
year old piece of equipnent. You ve nodified one end of it
wi t hout nodi fying the whol e thing.

The notor, | kept urging industry to increase the

CFM out put of the notor to conpensate for the reduction of
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airflow and velocity due to the hepa filter. The other big
concern with additional weight, vibration and stuff because
It's heavy anyway.

| noticed with the new hepa filters going through
this dust protocol survey and using so many engi neering
controls, and we went through about 20 or 30 different Kkinds
of spray configurations. You' ve got a lot of water, a | ot
of GPM per m nute going down our wall. You get in all that
noi sture content and the relative humdity is so high com ng
i n through the back of your fan that | believe the humdity
actually hel ps kind of plug up the filter with dust in
there, thusly reducing the anount of air flow  You get
wor ki ng real hard, the sweat, you fog up and visibility gets
bad.

It hasn't been till about a nonth-and-a-half maybe
two nonths ago that they finally cone out with a little bit
| ess restrictive of a pre-filter for the notor that's
allowing alittle nore CFMto go through the notor. And
it's helped out a little bit. But if you wear one, you get
huffing and puffing working hard in one and it's pretty
tough conditions at tines.

And like | say, |I've always wore one because it's

been nmy choice to wear one.
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MR, HEWETT: Anot her direct reading instrunent
that N OSH has devel oped actually is Bureau of M nes
I ndi vidual s that are now part of N OSH devel oped this is a
sinpler instrunent, | don't know if you've seen it or not,
but it is currently being devel oped by a manufacturer for
sale that gives you a fairly accurate readout of respirable
dust exposure. A very small, conpact unit.

MR. MONTGOVERY: Ri ght.

MR, HEWETT: |It's not the type of device that you
heard it being devel oped before, the machine-nmounted unit.
But that's available or will soon be. But for years other
devices, direct reading instrunents that could be used for
assessing the efficacy of specific engineering controls or
changes to your engineering controls they've been avail abl e
for a long tine.

There's respirabl e aerosol nonitors, portable
handhel d devi ces that can give you that instant feedback as
to whether or not this works or that works. Won't give you
a conpliance quality nmeasurenent but will tell you whether
or not you've inproved sonething on the |ongwall or
el sewhere. So these devices have been around. And
I ndustrial hygienists working for conpani es are aware of

these devices. So they're available now for your conpany to

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

172

buy for use in assessing efficacy of specific changes. You
don't need NIOSH for that, that's been on the market for 20
years. So | just wanted to nention that.

MR, MONTGOMERY: All I'msaying is by the tine you
do a conplete full shift sanple of one engineering contro
wWith the dust punp the tinme and labor is so intense that by
the time you go through 20, 30 different engi neering
controls -- and we had a RAD, rapid access readout nonitor
for dust. | don't think it does real good with aerosol m st
in the humdity. Kind of seens to fool themoff.

MR, HEWETT: You're right. | nmean it has its
probl ens.

MR, MONTGOMERY: And unless we actually used the
punps and tried to verify whether this worked, that worked.
And 1'I'l tell you what, it was |abor intensive, tine
consumng. And | don't think MSHA enjoyed it. | don't
think the UMM enpl oyees enjoyed it. And | know ny
managenent probably didn't enjoy going through it.

MR, HEWETT: Well, the respirable aerosol nonitors
that we used are very small, conpact devices, |'mnot sure
if it's exactly the sanme thing you' re tal king about. But
regarding ny query of the industry person earlier about how

they woul d use continuous nonitor data, | was curious about
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that because | think there are differences of opinion of how
t hese neasurenents will be utilized by mners and industry.
So |l was trying to get sonmething fromindustry, get an idea
of how they expected themto be used. Because every --
you're both for it. So right off the bat | have to wonder
wel | on what basis, because it could be very different
reasons. And so | was just trying to get sone clarification
on that.

MR, MONTGOMERY: And that's the only reason |
wrote down that question, Paul, was because of the question
you asked one of the operators previously about the dust
nonitors

MR, HEWETT: Thank you.

MR, NI CHOLS: Ckay.

MR, CGRAYSON: Let ne just have one nore tine
because |I'm concerned about the hepa filter, using this
Racal or whichever one you're using for --

MR, MONTGOMERY: It's the only one approved.

We've tried the Marcals. W did a study on them W've got
three guys that would just |ove you guys to approve it and
give it to them Mechanics just liked the thing. But it
was a tenporary approval. It doesn't have full-tine

approval for use underground. And so we got yanked of ours.
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MR, CGRAYSON: Yes, | just wanted to nention two
t hi ngs about that. W are trying to work on comng up with
a fix to the current problem neaning clogging up and the
low air flow that has resulted. 1'mnot sure exactly how we
can get it done but we are earnestly looking for a way to
try and solve that problemw th everybody.

MR, MONTGOMERY: Well, all I'msaying is that
there's first generation technology out there. W're still
using it. | nmean | |look the past 12, 15 years of conputer
technol ogy, it's gone right through the roof. Were the
heck is our regular airstreamtechnol ogy? W're using a
di nosaur. You would think that wth all the advances in new
materials available fromstuff you could build one |ighter,
better, all that stuff, but nobody's denmanded it and
nobody's funded it.

MR, CGRAYSON: Al right. And one final question
or clarification. You were sort of indicating that the
filter to the notor was changed and it helped a little bit.
And you're saying now it takes maybe a certain activity
| evel of the miner before you finally reach the point where
it's actually fogging up? |Is that an accurate statenent or
could you sort of explain to nme how it hel ped?

MR, MONTGOMERY: The pre-filter, all pre-filters
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are a white filter. It looks like cloth. They were very
restricted. And all they do is basically get the big chunks
out of the way for the fan notor so they don't eat the notor
up going through it because they nove through them at high
speed. They've gone to a thing that | ooks |like a piece of
pol yur et hene foam now that's got very open pores in it |ike
a sponge. And | think it tends to get the bigger stuff and
maybe sone of the smaller stuff goes through and the hepa
filter gets it later.

But | have when we get in the high noisture areas,
shield tip sprays, pan sprays, shear going by, high velocity
air currents, noving the water fromone |ocation fromthe
face to the wal kway, you've got your head turned and you get
a good blast it seens to, as well as the dust in the filter
pl ugs up and the noisture seens to restrict themand help
plug themup just a little quicker too.

MR, NI CHOLS: Ckay, thanks.

The next presenter will be Tom Kl ausi ng, UMM
STATEMENT OF TOM KLAUSI NG, UNI TED M NE WORKERS OF AMERI CA
LOCAL 2161

MR. TOM KLAUSI NG  Good afternoon

MR. NICHOLS: Good afternoon.

MR, TOM KLAUSI NG Thank you for the opportunity
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to be able to speak to you. 1'd like to read a letter that
| sent to the Secretary of Labor that was al so brought up at
our |ocal union neeting which will be explained in this
letter that | will be reading, and to a notion and sent to
the Secretary to Labor.

My nane is Thomas Kl ausi ng, President of United
M ne Workers Nunmber 2161. | work at O d Ben Coal, Signa
M ne Nunmber 11, Coulterville, Illinois. Qur mne enploys
approxi mtely 200 nmen and wonen and is an underground m ne.

On August 13 we had a local union neeting. W
di scussed the public hearing in Prestonsburg, Kentucky. A
notion was made and unani nously passed to send the Secretary
of Labor a letter telling how we feel about MSHA s proposed
rules. In the notion it was al so deci ded and unani nously
passed to read this letter at the public hearing in Salt
Lake Cty, Utah, August 16 and 17.

For the life of ne | cannot understand why MSHA
did not follow the Advisory's Conmttee recommendati ons.
The Secretary of Labor established that commttee to guide
MSHA i n devel opi ng proposed rules to reformthe dust
sanpling program The United M ne Wrkers, Local 2161
supports the Advisory Commttee's recomendati ons. The

representatives as well as several mners and Bl ack Lung
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victins across the country testified before the Federal
Advi sory Panel, laid out reformneeds to overhaul the failed
respirabl e dust program

In Septenber of 1995 NICSH called out for reform
in the coal mne dust program The Federal Advisory
Commttee sent its official report to the Secretary of Labor
on Novenber 14, 1996, that would reformthe coal m ne dust
program There is no nention of takeover of the mne
operator respirable dust conpliance sanpling required under
Part 70 of the regs. That plan policy of MSHA provides no
| egal guarantee for mners that MSHA will continue to sanple
in specific locations in mnes. There is no guarantee of
funding for MSHA -- for the MSHA policy dust sanpling.

The United M ne Wirkers and the Advisory Conm ttee
did not ask for an elimnation of the operators' conpliance
sanpling program Instead of MSHA increasing conpliance
dust sanpling in coal mnes to protect mners, the proposed
rul e reduces the anount of sanpling only to six per year
MSHA and the mine operators currently sanpling m ne sections
about 36 sanples a shift a year. Designated work areas,
out by, the working section would only get one sanple per
year and are not guaranteed.

Under the current Rule in Parts 70 and 90 m ners
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can read the requirenents for sanpling. Those are gone.
There woul d be no standards that the mner could rely on
United M ne Wirkers Local 2161 denmands conpliance. Sanpling
needs to be increased, not decreased, and put into |aw, not
policy.

Despite the call to reduce exposure |evels of
respirabl e coal dust MSHA woul d i ncrease respirabl e dust
| evel s. Under MSHA' s proposed rule, Part 70.213 allows mne
operators to doubl e dust concentrations up to 4 mlligrans
on longwal |l faces where approved by MSHA. It would al so
limt current legal rights the m ners have under the | aw
Wth the proposed rul e MSHA cannot double -- can double the
2 mlligramstandard and m ners woul d have no | ega
recour se.

The Federal Advisory Commttee issued a
recommendati on 15E that MSHA nmake no upward adjustnent in
t he personal exposure level. Mne participation to help --
M ners' participation to help oversee the respirabl e dust
sanpling program | acks credibility. The Advisory Commttee
recommended 16, 6, 16A, 16 and 19A, B and C called for an
I ncrease in mners' participation in every phase of the
respirabl e dust sanpling verification and training program

W t hout | oss of pay.
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UMM Local 2161 is demandi ng that MSHA go back to
the tables and bring sonething that is in law that can be
enforced and that we all can understand.

Despite the report -- That's the letter | sent to
the Secretary of Labor. Nowthis is sone other stuff |
woul d to bring before you.

Despite the report of MSHA taking over the
operators' conpliance sanpling, they don't. There is
nothing in the proposed rule on the conpliance sanpling
requi renment. Those were elimnated. MSHA announced in the
preanbl e that they would be doing all conpliance sanpling
generally as the frequency they are now Since it is not a
rul e and fundi ng has not been guaranteed MSHA currently
sanples -- sanpling is not |egal, guaranteed and could be
reduced.

Despite reference of increase in mners
participation there are none in the proposed rule. NMSHA
pl ans to recogni ze by policy mners' representation right to
partici pate on an announced MSHA test visit to verify dust
pl ans. The rule does not call for single full shift
sanpl i ng that has been supported by the m ners and the
United M ne Wirkers. The proposal, however, is altered by

MSHA' s policy and ot her proposed rules reducing the benefits
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for mners. Full shift sanpling will only be taken only
duri ng abatenent sanpli ng.

Al t hough there are di scussions about continuous
nonitoring of dust there are no rules requiring continuous
nonitors. MSHA announced in the preanble the operators
could test themif they want. The proposed rule contains a
dust sanpl e dust control plan verification that is conpl ex.
There are parts that are clearly need to be changed. The
procedures allows increased dust concentration to a double
and repl aced engi neering control and respiratory protection
needs to be elim nat ed.

The Advisory Conmmittee called for |ower dust
| evel s. MSHA's proposal increased it.

The Committee called for an increase in conpliance
sanpling. MSHA s proposal substantially decreases it.

The Committee called for an effective MSHA
t akeover of m ne operators' conpliance dust sanpling
program MSHA' s proposal instead elimnates the operators'
conpl i ance sanpling program

The Committee called for a nmpj or expansi on of
mners' representation participation in the dust program
paid by the operator. MSHA s proposal contains no rule for

an increase of mners' participation and in sone incidents
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curtails it.

The Committee calls for the use of continuous dust
nonitoring. MSHA's proposed rul es contains none.

The Committee calls for the mners to be sanpl ed
for a full shift. The MSHA proposal includes that nost
conpl i ance sanpli ng.

The Committee called for an environnental contro
to continue to be the method to control dust, coal m ne dust
and not to be replaced by respirable dust devices. The MSHA
proposal allows respirable dust or respirable devices to
repl ace environnmental controls while increased.

|"ve just got a few questions now On a full
shift sanpling Local 2161 is denmanding that the conpany take
a full shift. At our mne we work 10 hours. W change out
at the face. W expect MSHA to be there taking the sanple
t he sane tines whenever we | eave out of there.

| got a question. Wen MSHA cones out after the
conpany evaluates their plan verification and MSHA cones out
and does their sanpling, for instance, if it goes by
production, the anount, are you going to take the highest
anount of production that is nade that day on day shift,
second or third? Can anybody tell ne how that's going to be

done? O is that going to be conbined altogether? O
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exactly howis that going to work?

MR SCHELL: Tom I'msorry, |I'mnot sure |
under stand your question yet.

MR, TOM KLAUSING Well, let nme kind of go through
this here scenario that's going through ny head. | work on
a 3-shift mne. Wrk day, seconds and thirds. They produce
coal on all three shifts. Mst of the tonnage, high tonnage
I s done on seconds and thirds. That where nost of the
records are broke because due to other reasons, you've got
MSHA out there and it slows them down or whatever, you know,
according to them And that's where the highest production
I s done.

Now, when they do their sanpling it's all going to
be on day shift. There's no doubt in nmy m nd because
nei t her conpany nor MSHA cones out either on seconds or
thirds. Once in a while, you know, according to the | aw
they have to, once during that quarter or regular

I " m aski ng when they make that plan up, when they
get their production report where are they going to be doing
that sanpling at or how are they going to be doing it? How
are you going to total that up?

MR, SCHELL: This is for plan verification, Tonf

MR. TOM KLAUSI NG  Yeah
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MR, SCHELL: What we will do is we will take the
| ast 30 days of production, irrespective of the shifts. The
| ast 30 production shifts, I"'msorry. So we take the | ast
30 production shifts.

MR. TOM KLAUSING Hold on a mnute. Now that
woul d be a total of all three shifts?

MR, SCHELL: No. W're going to ook at, we're
going to collect data on the last 30 production shifts. So
we' |l have 30 neasurenents. That will be 30 production
shifts. GCkay? So |I'mgoing to array the [ast 30 production
shifts fromthe highest to the | owest.

MR, TOM KLAUSI NG Ckay, | understand that. But
I"'mlosing it here. I'malittle slow now. But what |'m
saying is that on each shift, one, two and three, are you
taking that high -- the total nunber on all three shifts of
that day or are you taking one shift at a tinme?

MR. KO&UJT: It would be individual shifts. But as
you said, the high production in your mind is all during one
of the three shifts that you take during a 24-hour period,
then the top ten production shifts out of the last 30 are
probably all going to cone fromthat shift where you do the
hi gh production run; right?

MR, TOM KLAUSING We'll say high particularly is
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seconds. W'Il|l say second shift is high, particularly the
hi ghest one.

MR, KOGUT: So then the ten highest out of that
| ast 30, the ten highest are going to all cone fromthat
second shift; right?

MR, TOM KLAUSI NG  Yes.

MR, KOGQUT: Right. So then the tenth highest
production then would be fromthe second shift if all ten of
themare fromthe second shift. And it would be at that
production | evel that verification has to take place.

So | think the answer to your question is that it
woul d be fromthe production at which plant would have to be
verified would cone fromthat second shift.

MR, TOM KLAUSI NG  Second shift. Ckay.

MR KOGQUT: | want to also while I've got the m ke

MR, TOM KLAUSI NG  Yes.

MR, KOGUT: -- in ny control just correct one
thing you said earlier which is that under the proposal that
we woul d be requiring sanpling under an extended shift, in
your case it would be a 10-hour shift, only during abatenent
sanpling. And, as | nentioned earlier, that's not correct.

Under the proposal we would require sanpling to the ful
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extended shift under -- for verification sanpling in
addition to abatenent sanpling. So all the verification
sanpling woul d al so be done for the full ten hours.

MR, TOM KLAUSI NG The only way that could be done
I's through the ventilation plan. Not through the plan
verification itself.

MR, SCHELL: No. Wwen we verify we'll sanple for
ten hours. We'Ill sanple three tines. W'I|l sanple to
verify the plan at full shift. W're going to do the
conpl i ance sanpling, the binonthly sanpling; that we're
proposi ng eight hours. And the third is abatenent sanpling.
That would be full shift.

MR, TOM KLAUSI NG Ckay, could sonebody tell ne
where that is in the preanble?

MR. NI EWADOVSKI: The definition section in the
proposal, you know, which defines full shift concentration
basically defines that for what full shift is. And it says
that for verification it's going to be full shift including
travel tine. So it's in the rule also.

MR KO&UT: It's in the definition section of the
rul e.

MR, TOM KLAUSING Could you tell ne where that is

so | don't have to thunb through it again |ike --
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MR, REYNOLDS: 42179.

MR. TOM KLAUSING | don't have it nenorized.

MR, REYNOLDS: 42179.

MR, TOM KLAUSI NG  42179. | will look that up
Thank you.

But that still didn't get back to ny -- | think

you answered part of it. But on the other part of it when
the inspector conmes out and does the verification will he be
on second shift to do that sanpling or will he be on day
shift to do the sanpling?

MR. NIEWADOVSKI: No, it doesn't matter what
shift he's on that the operator is going to have to produce
at or above the VPL. So it doesn't matter whether it's the
first shift or if we go back second, he has to produce at
the higher level or else the plan wll not be verified.

So even though the production tenth hi ghest cones
nostly fromthe second shift, if we happen to verify on the
first shift he's got to set the conditions to produce what
he normal |y does during, you know, the high, during the
second shift.

MR, TOM KLAUSING So in other words you woul dn't
ever be doing any sanpling?

MR NI EW ADOVSKI @ No.
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MR. TOM KLAUSI NG  Because, well, if second shift
Is the only one that's doing the high then if you' re on day
shift and day shift never neets that high then you' re never
doi ng any sanpling.

MR, NI EWADOVSKI: No, no. Wat we're basically
saying we're telling to the operator, this is what it is,
M. Operator, since we're going to be verifying this plan
you have an opportunity to set those conditions that are
going to be in place and to produce at or above the VPL. It
doesn't matter whether or not that high production cane
al ways fromthe second shift, he's going to have to produce
that on the first shift or else he's not going to get an
approved pl an.

If you're saying he's never going to be able to
produce it on the first shift but he does it on the second
shift what would prevent himfrom producing it also on the
first shift?

MR, TOM KLAUSING Well, to go back to you and
answer, I'mgoing to have to add a little bit nore than
that. Wiat is it that MSHA does -- or would conme out on
seconds and get the plan approved?

MR. N EWADOVSKI:  Well, | mean MSHA will in fact

they' Il be verifying plans on off shifts also. It's not
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limted to just the first shift. W'Il be doing off shifts
also. But the thing is this, the operator's on notice that
for us to verify for himto have an approved plan we have to
verify at or above the high production |evel.

MR. TOM KLAUSING | can understand all that. But
what |'m saying here, what |'mgetting around here is that
we'l |l say seconds and thirds, we agreed a while ago that
hypot hetically seconds is the one that's producing all the
coal. And MSHA is only com ng out on days. The only way
they're going to get the plan approved MSHA woul d have to
come out, the inspector would have to cone out on seconds
for a plan verification to get the plan approved. And then
after once it's approved then they have to neet that
criteria.

Now, are you sayi ng whenever that inspector cones
back the next tine to do his sanpling if he does not neet
that requirenent on days are you going to go back and evade
that plan verification?

MR, TOM KLAUSI NG What we're saying is if we have
to go out and sanple and the operator's been inforned that
MSHA wi Il be going out there to verify the plan and he has
to neet certain requirenents that are in here, that neans

he's got to set the paraneters, he's got to produce at or
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above the VPL, if we go out there on the first shift and he
fails to neet the VPL we're going to go back and sanple the
second shift. If he fails to neet the VPL we're going to be
back there the third shift.

So in order for us to actually verify the plan
we've got to, | nean the plan has to be verified at or
above. If we fail, if the operator fails to produce that,
that's going to cause MSHA to go out and sanple additiona
shifts until we get the VPL, at or above the VPL.

But we could go out on the second shift and do
that if it's necessary, Tom

MR. TOM KLAUSI NG  Yeah

MR, SCHELL: Does that clear that up, tonf

MR. TOM KLAUSING | nean | can understand that as
far as you can go anywhere you want. But what |I'mgetting
through is that, or what I'mtrying to get through, and |I'm
hoping that | am is that the rule doesn't cover a | ot of
that stuff, you know. It doesn't protect. It could be the
I nspector, you now, the sane as the conpanies, you know,
that did the fraud, you know. The inspector could make an
agreenment with managenent and say, well, we'll do this. I'm
not saying he is. But there is that possibility there, you

know. That's what |'m saying that through the sanpling, the
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verification part of it that's the way it is.

And | don't know how other mnes are. The ones
that | do know about nost of your production, your high
production is either on seconds and third. But you're going
to conme on all three shifts.

MR NCHOLS: It would nake a difference if you're
only looking at three shifts but we're | ooking at the 30
shifts.

MR. TOM KLAUSI NG  Yeah, but in 30 shifts don't
necessarily mean they have to be all day shift. It could be
part of one, part of two, part of three or all of two;
right?

MR. NICHOLS: Yeah. But as Jon nentioned, it's
going to be the tenth highest, the ten highest. Ten
hi ghest .

MR, TOM KLAUSING |If the conpany only sanples on
seconds then you won't know any other shift.

MR N CHOLS: W're going to be sanpling.

MR, TOM KLAUSI NG No, the conpany does the
sanpling for the verification plan; right?

MR. SCHELL: No, no. W do it.

MR, TOM KLAUSI NG | neant once you, once the

conpany establishes a plan they've got to neet whatever
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nunber they put up there right, first? So sonebody's going
to do sanpling first; right?

MR, SCHELL: No, we're going to cone out there.

MR, TOM KLAUSING You're going to do that and put
the magi ¢ nunber up there?

MR, SCHELL: No, they're going to tell -- they're
going to have the magi ¢ nunber because they have to record
production on every shift. Al we have to do is cone out
and | ook at their production records. W' Il know what their
producti on was on every shift and we'll count down ten. Say
that's your VPL

MR, TOM KLAUSING So in other words, once 30 days
gets past then they're going to go ahead and put the -- or
call MSHA and say we want sonmebody out here to instrunent
our plant verification?

MR, SCHELL: No. W'IlIl actually call and schedul e

MR, TOM KLAUSING  You will?

MR SCHELL: Right.

MR, TOM KLAUSI NG And say that you need to be
getting your stuffed ducks in a row for we need a production
report for 30 days?

MR, SCHELL: And renenber, what we want is every
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time we go out to sanple we want to | ook at those production
records goi ng back six nonths so we can see if that
producti on has gone up.

MR, TOM KLAUSI NG Ckay, while we're on that --
and thank you for your tinme on that.

MR, REYNOLDS: | want to interrupt. On full shift
| just m sspoke. And | wanted to tell you the definition is
on 42177. | said 179.

MR, TOM KLAUSI NG 421777

MR, REYNOLDS: Right. [I'msorry.

And, also, there's a fuller explanation in the
section by section in the mddle colum on 42141 where it
goes into it and expl ai ns.

MR, TOM KLAUSI NG 421 what ?

MR, REYNOLDS: 42141.

MR, TOM KLAUSI NG  41.

MR TOVB: M. Klausing, I'd like to ask a
guestion al so.

MR, TOM KLAUSI NG  Yes.

MR TOVB: Did | understand you to say that
currently the conpany sanples full shift?

MR, TOM KLAUSI NG No.

MR, TOWVB: Oh, okay. | thought | heard you say
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t hat .

MR, TOM KLAUSING No, they don't sanple ful
shift for what I'mtal king about full shift.

MR. TOVB: Ten hours.

MR. TOM KLAUSI NG  Yeah. No.

MR TOWB: Ckay. | just wanted to clear it up.

MR, TOM KLAUSI NG  Roughly around six hours
because of your travel tinme, you know.

MR TOWVB: Ckay.

MR, TOM KLAUSI NG The other thing we was tal king
about as far as, and if | renmenber right, what you just
brought up as far as -- let nme go back here. 1've got so
much goi ng through ny head.

| don't renmenmber what it was now. ©Ch, on the
production reports, wll the conmttee have a right to, our
m ners have a right to get a copy of that production report
that they're going to issue to MSHA for this plan
verification?

MR. NIEWADOVSKI: Since it has to be made
available to MSHA it will be, the district manager will also
make that available to the mners' rep

MR TOM KLAUSI NG  Okay.

MR, NI EWADOMSKI : And everything is going to be
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posted. Because one of the things that we're basically
saying is we want to nmake sure that if in fact the reports
we're getting fromthe operator we want input fromthe
mners to tell us, well, | don't think that's really
accur at e, okay.

MR TOM KLAUSING Al right.

MR, NI EWADOVSKI: But that's why we're going to
be posting all of that information, okay. It's going to
make sure that whatever information we're using to determ ne
that the VPL that the operator has in his accurate.

MR, TOM KLAUSING | agree. WII we have to go
through the district manager or their inspector to get that?
W can't force nmanagenent to give us a copy of that?

MR. NIEWADOVSKI: Well, the information that the
oper ator when he submts, when he revises his plan and
identifies the VPL he's going to also have to provi de data
with that. And that will be made available to the m ners,
to the mners' rep. That should be posted.

We're saying any information we get that has to do
with plan verification, anything, any correspondence, okay,
on pl an changes, on VPLs, on what data, we're saying that
that information has to be posted on the mne bulletin board

so that everybody has an idea what's going on
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MR, REYNOLDS: Wsat it says in the actual text is
"the operator nust record the anmount of naterial produced by
each MMJ during each production shift, retain the records
for six nonths, and nake the records avail able to authorized
representatives of the Secretary and the m ners
representative.”

MR, TOM KLAUSI NG Ckay. Well, | think that's
all. Appreciate your tine.

MR, NI CHOLS: Ckay, thanks.

The next presenter will be Daryl Dewberry, UWA
Are you Curtis?

MR, CAGLE: Dw ght Cagl e.

MR, NI CHOLS: Ckay.
STATEMENT OF DW GHT CAGLE, UNI TED M NE WORKERS OF AMERI CA,
LOCAL 2397

MR, CAGLE: M nane is Dwight Cagle, Local 2397 of
the UWA, Health and Safety Conmttee. | work at JimWalter
Nunmber 7 Mnes in Fruitdale, Al abama. | have 26 years
experience at three different JimWlter mnes fromthe old
conventional way to longwall. Appreciate this opportunity
to address the panel.

At this time | would like to talk alittle bit

about the outby areas. At JimWlter Nunber 7 m ne we have
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10 to 12 ml e conveyor belts that our mners nust clean,
exam ne daily, seven days a week. Been exposed to a |ot of
dust. Just last nonth in July we received three D1 orders
pertaining to dust in one formor another. One was fl oat
coal dust, extrenmely large quantities on 7200 volt power
center and the circuits, sone of the inner parts. And 500
foot of the prop entry which is our escape.

Nunmber one |ongwall was another. Nunber one belt
entry. Another drive box which powers the -- runs the four
notors that pulls the belt. It was full of float coal dust.

This longwal | has only been in operation about one
nmonth. And in our fire boss book, exam ners book, this was
|isted as clear six shifts prior to this. Wat I'mtrying
to get across to you is that our Al abama m ners are exposed
to dust. And soneone said that we only got probably eight
citations on our outby people. These other mnes are |ike
ours, on the day they get checked they' Il send themto a
| ess dusty area on the sanpling days.

That's one of the reasons we need nore sanpling,
not | ess, and | ower the standards, not raise themon our
out by people. These outby people also work 9.5 hours. W
need a full shift sanpling, not 6.5, on the proposed dust

rules. The proposed dust rules you'll never control Bl ack
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Lung or respirable dust.

You al so need to stay with the engi neered controls
to reduce respirable dust, not adm nistrative controls. W
do not want airstreamhelnets. W tried this in '90, '91
down there and it didn't work out.

Due to layoff, attrition, retirenment, mners dying
we don't have enough people to trade out on the face for
| east exposure. We also in our mne we work 600 shifts, not
400.

On the full shift sanpling of mners you said that
that's what you all was going to do, but it's not proposed.
It's only in the routine conpliance sanpling, not in
routine, only in abatenent sanpling. And the other m ner
t hat was speaking before ne, we have trouble getting then
out there on the off shifts doing the sanpling. | think I
spoke to you one tine up in Beckley about that.

W al so support the personal protection nonitors,
conti nuous nonitors.

Due to all this accumul ati on of dust we have a | ot
of air, we got a lot of water pressure. They was going to
shut our -- he said he could not run unless airstream
hel nets. But with the commttee and the conpany wor ki ng

together on it we proved himwong on that with water sprays
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and nore air, putting sprays on the shields. But if you
ever just let themgo in those airstream hel nets then just
forget about all that. Witer sprays, we nounted sprays on
our shields to cut down on that. And the continuous nonitor
would work. It would I et us know when it's out of the plan.

We hope to convince the panel to go back and use
the Advisory Conmittee recommendati ons.

Any questions?

MR. NI CHOLS: Thanks.

| s Dewberry back yet? |Is Tain Curtis?

Does the court reporter need for these folks to
spell their nane?

COURT REPORTER. No. | have a sign-in sheet.

MR, NI CHOLS: Ckay, good.
STATEMENT OF TAIN CURTI'S, UNI TED M NE WORKERS OF AMERI CA,

LOCAL 1769

MR, CURTIS: | appreciate the opportunity to voice
our remarks and opinions. M nane is Tain Curtis. |'mthe
Safety Commttee Chairman at UMM Local 1769. | represent
approxi mtely 203 mners. | have 19 years of experience, 13

of which have been in the face on a longwall and a
conti nuous m ner.

| work for Energy Mning in Enery County, Ut ah
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And the people | work for and our | ocal have a working
relationship. But | believe that we need better laws to
guarantee our help as mners. |If our working relationship
fails, MSHA has to guarantee that our health is not put into
risk.

We as coal mners don't read or interpret the |aw,
we just want the bottomline, which is better dust rules,
| oner exposure. To acconplish that first we need, we feel
we need full shift sanpling. Many m nes now work | onger
shifts, therefore nore tine is spent in the face. This is
the biggest itemthat has been requested by the mners |
represent. The old 8 hour or 480 mnute sanple is or should
be sonmething of the past. Let's update this |aw now.

At our mine on a 4/10 schedule a m ner spends
approxi mately 117 hours nore a year in the face. This does
not include any overtinme work. So please let's update this
to our current mning practices. Mners see and understand
this full shift sanpling. They know when and where a dust
punp is or if the full shift is being sanpled. They know
their exposure of a full shift sanple and of that particul ar
shift.

Nunmber two, we need to | ower the dust exposure of

m ners, so under no circunstances should the 2 mlligram
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standard be higher than the current standard even with the
use of airstreamhelnets or admnistrative controls. CQur
peopl e now use airstreans to | ower exposure of the 2
mlligramlimt on a personal basis, not the 4 mlligram
limt that is proposed. W need a better plan and better
technol ogi es to acconplish these plans.

Nunmber three, several years ago | heard of a black
box on the tailgate of a longwall. | thought this was great
to have sonething that would tell us whenever we cane out of
conpl i ance, then we could fix the problem before exposure to
m ners was out of hand. | don't see anything that woul d
encour age the devel opnent of sonmething like this. W need
to use our technology to our advantage. W have proven how
technol ogy has increased coal production over the years.

Earlier M. Bruce Watzman, | believe, nentioned
the personal protection of an instrunent for personal dust
readings with a realtinme readout. Sonething like this would
be idea for the coal mners that work in these areas.

You nentioned how that would affect us, what we
could do with that. Well, we as mners because of the Act
have mners' rights. |If we go out of conpliance and we can
see the realtine data in front of us it would give us an

opportunity to exercise our mners' rights and request to
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work in a | ower dust area. That woul d be a great advantage
to several mners that | know.

Nunmber four, at our mne we have a program call ed
LMPCP, | abor nmanagenent positive change process, it doesn't
al ways work but sonetines we hope that it does, where we,
the mners, take problens and conme up with solutions. |
don't see any participation of mners in this plan or in
this plan verification or, if problens persist, any input
fromthe mners.

Nunber five, our mne is |located in the nountains
over | ooki ng Huntington, Uah. W have three intake portals
that stretch for mles going up the nountain range, 9 3/4
mles of beltline and as many mles or nore of roadways, and
you're only requiring one dust sanpling to be taken for this
anount of the m ne where these people work? These m ners
need to be able to carry a dust punp with them so that the
areas that they travel and the exposure |evels that they
have encountered in their regular work schedul e are recorded
and their exposure is told to them

In closing, | appreciate the opportunity of making
ny remarks. And | enjoy nmy famly and want to be able to
spend a long productive Iife with them | also understand a

little bit about economcs and still want to have a job
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tonorrow. So there needs to be commobn sense. Everybody
needs to take part in this. | wuld |like to see a fina
rul e that addresses nmy concerns and does so in a sinple and
conci se manner that nost coal mners can understand.

Thank you.

MR, NI CHOLS: Thank you. Daryl, how nuch tine
wll you need?

MR. DEWBERRY: About 15 m nutes.

MR, NI CHOLS: Jim Weks follow you and he's asked
for up to 45 mnutes. How about if we take a 10-m nute
break. Let's cone back at 2:30. And Daryl, you will be up
next .

(Brief recess.)

MR, NICHOLS: Let's get started back. | had been
told that Daryl Dewberry and Dw ght Cagle, Dw ght told ne
they were going to switch places and | forgot that. So Jim
Weeks wi Il be up next and then Daryl Dewberry will follow
hi m

So, Jim
STATEMENT OF JI M WEEKS, CERTI FI ED | NDUSTRI AL HYG ENI ST,
CONSULTANT TO UNI TED M NE WORKERS OF AMERI CA

MR, VEEKS: Wen we were in Mdrgantown and in

Prestonsburg you all were all on the sane |level with us and
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now | have to look up to you. Just because you're up there
hi gher don't let it go to your head.

MR, NI CHOLS: We hoped that woul d make the neeting
alittle |l ess rougher but it don't seemto be working.

MR. VEEKS: Oh, no. No.

I"'mDr. JimWeks. |'mhere as a consultant to
the United Mne Wrkers. | was a nenber of the Dust
Advi sory Committee. |'mcurrently an associ ate professor at
t he George Washi ngton University School of Public Health.
And I'ma certified industrial hygienist.

First I would like to go over sonme history. And
in ny case it's sonewhat personal.

| first becane acquainted with the coal industry
in 1972. And anongst the mners that | nmet in West Virginia
the nost, the hottest topic that people were tal king about
was the dust nonitoring program At that tinme they said it
was i neffective, inaccurate, a farce, etc., etc. Very
critical of the whole program

The views were presented nore explicitly during
hearings in 1977 and ' 78 during rul emaking at that tine.
And when | went to work for the International in 1982, and
ever since, mners' views on the operator dust sanpling

program were essentially the sane. They were the sane
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during neetings of the Dust Advisory Commttee and they were
the same when presented to this panel in Mrgantown and in
Prest onsburg and here.

And m ners speaking then, that is in Mrgant own
and Prestonsburg and here are the sons and daughters of
m ners that spoke sone 30 years ago on these issues. This
Is two generations of mners that have had to contend with
m ne operator cheating and agency indifference. This is far
too long. And sone of your proposals are responsive to
t hese problens that m ners have rai sed but nany are not.

Now, |I'd like to cormment on a nunber of issues,
not in any particular order. And then I'lIl get into a nore
organi zed presentation soon.

First of all, one of the problens with this
rul emaking is that the public relations about the rule
differ fromthe actual rule itself. A couple of exanples:

First is the neaning of a full shift. Now, if you
ask any mner here, any person on the street what's a full
shift it nmeans the shift frombeginning to end. If it's 10
hours, it's 10 hours. If it's 12, it's 12, etc. And the
rule is advertised as being responsive to full shift
exposure. But when we look at it, first of all it's not

cl ear what exactly is neant by full shift and in what
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ci rcunst ance.

And, in fact, | have a question for you all, and
that is there are at |least three different kinds of sanples
that you propose taking, one for conpliance, one for
abat emrent and one for plan verification. And | think full
shift has a different neaning in each setting. So | would
like to find out where in the rule it defines full shift for
those three different kinds of sanples? And | don't know
why they're different.

MR. NI CHOLS: Were was it?

MR, REYNOLDS: It's on page -- It's 70.2(j).

MR, WEEKS:. What page is that?

MR, REYNOLDS: I1'Il read it for you. |It's on
42177 in the third colum at the bottom It's 70.2(j).

MR WEEKS: Right.

MR, REYNOLDS: It says, "full shift neans an
entire work shift including travel tinme but excluding, for
pur poses of binonthly sanpling only, any tinme in excess of
480 m nutes."

MR, WEEKS: | don't understand why it's defined
that way. It doesn't seemto serve any useful purpose and
it is, frankly, confusing. And it seens, you now, | think

that full shift should be defined in the sort of common
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sense, everyday way in which people use it, and that is a
full shift frombeginning to end of the shift. | don't see
what's gained by defining it in this somewhat elliptical way
even at that.

kay, let me -- If soneone cones up with a
response to that later I'Il be glad to hear it.

A second pl ace where public relations --

MR, SCHELL: Jim I'Il respond to that now.

MR, WEEKS:. kay.

MR, SCHELL: |It's what | said this norning is for
pur poses of plan verification and abatenent we're talking
the full shift. W did in this proposal for purposes of
conpliance sanpling say that we felt that since we were
there, since we knew what the -- and since conpliance
sanpling is done by an inspector we're there, we know what
pl an paraneters are in place, we know what the production
I's, we know where the mners were, that it was our judgnent
that since the primary reason for conpliance sanpling is to
assess whether the plan continues to be appropriate we
t hought we could do that on 8 hours.

But again I'll conme back we asked for specific
comrents fromthe public on whether conpliance sanpling al so

should be full shift.
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MR. WEEKS: Yes, | think it should. And let ne
take it one step further. The, | think the exposure |imt
shoul d be adjusted for the full shift so that it is
proportionately adjusted.

For exanmple, if it's a 10 hour shift the exposure
limt should be at .8 of 2 which is 1.6 mlligrans. Let ne
explain why. What you get fromthat is that at the end of
that shift a mner working 10- hours at a 1.6 standard w ||
absorb exactly the sanme anobunt of dust as a m ner working 8
hours at a 2.0 mlligramstandard. So what we're | ooking
for is essentially equivalent |evel of risk for different
shifts.

MR, KOGUT: Let ne respond to that and direct your
attention to the definition of "concentration" at page 42177
because we are in fact making that, proposing to nmake that
ki nd of adj ustnent.

MR, SCHELL: Everything is adjusted to an 8-hour
equivalent, Jim | think we're doing just what you said.

MR, KOGUT: There's further explanation of that
adjustnent in section by section analysis for that
definition. And we also solicited conments specifically
about the nethod that we're proposing to nmake that

adj ust nent .
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MR, WEEKS: Well, then |I assunme that you then
agree with the basic concept that there should be adjustnent
for shift length, essentially, or adjusting it to an 8-hour
shift equivalent. And then | would go back, | think then
for conpliance purposes and any ot her purposes if you're
going to take a full shift sanple it should be a full shift
sanple for every tine you take that kind of neasurenent.

Now, part of the reason for this is that if you,
say in conpliance sanpling if you select a particular 480
mnute interval for sanpling the m ne operator can cheat on
your very sinply, and they would just hold off on production
until you' ve left themand they' |l go ahead.

Now, | confess to being, frankly, very cynical on
this issue. But then we've had 30 years' worth of operator
cheating and we don't see any abatenent of that. And I
don't think you should construct a rule that's going to
tolerate opportunities for operators to cheat.

kay, now let ne go on to another issue where the
public relations sonewhat differ fromthe actual rule. And,
Ron, | confess to nitpicking on this, but it makes the
point. The data that you presented comng froma real mne
with five neasurenents averaged out to |less than 2 and yet

two of the neasurenents were over, were 2.4 and 3 sonet hi ng,
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anyway, they were clearly in excess, | think it's a wel cone
change that the agency will be able to detect and take sone
action agai nst excursions such as those. And | think that
Is the, one of the strengths of the single sanple proposal
I's that you do that.

However, what that, what the data that you
presented doesn't show is what happens to sanpl es between 2
and 2.33 mlligrans? And there weren't any on your data.
And | know in the interimsanple, the interimsingle sanple
EP, exposure program for sanples that cane in at that |eve
you state that you' d go back and take another sanple, a
conpliance type sanple. | couldn't find any reference to
that in the proposed rule. So if you're going to do that |
think it should be in the proposed rule. | think you shoul d
do nore than that but |I don't -- | think you need to clarify
what happens to sanples between 2 and 2. 3.

But that is sonmething that you're going to do,
that you' d consider doing? It's not in the rule; am]l
correct about that?

MR. SCHELL: That is correct, Jim

MR, WEEKS: Now, let ne go back again to an issue
that was raised earlier about why NI OSH was not involved in

the plan verification proposal. N OSH has responsibility
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for certifying respirators, it has responsibility for making
recommendat i ons about exposure limts, it has responsibility
about sanpling protocols, and a variety of other functions
all of which are at the heart of the plan verification
procedure. So it seens to ne |logical that N OSH shoul d have
been involved in that part of the proposal because they have
jurisdiction expertise and regulatory functions for those
particul ar aspects of that rule.

kay, I'Il let that question just dangl e out
t here.

MR, REYNOLDS: Are you referring to the -- | nean
there is one proposal which is a joint proposal but because
of the fact that the plan verification program was
established in an adm nistrative process for MSHA to
exercise its regulatory authority |I didn't think it was
appropriate for NNOSH to do it as a joint proposal. Now,
you m ght wi sh to hear what N OSH t hi nks.

MR, WEEKS: Well, N OSH has specific regulatory
authority over sanplers. It has specific regulatory
authority over approving respirators. And it has expertise
in all of the other areas and has recomendations in the
criteria docunent that pertain directly to issues of

sanpl i ng and upward adj ustnment of the exposure limt and so
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on. And it seened to nme NI OSH shoul d have been included in
t hat process.

MR. REYNOLDS: | nean in terns of consultation
they were, in terns of all those factors. But they're not a
part of the regul ation.

MR, WEEKS: Right. No, | understand that. Well
we understand where we di sagree and where the question |ies.
And if any of the N OSH peopl e have any comments to nmake on
this I'd welcone it.

MR. NIEWADOVSKI: | think we did make the commrent
earlier, Jim The criteria docunent that was published does
I ndeed contain all of NNOSH s policy on this particul ar
| ssue di scussed here. That clearly was sent to MSHA. And
there are basically a nunber of conplicated issues | think
t hat have been involved. And MSHA has consi dered our
docunent and the Advisory Commttee's coments. | think in
their regulatory authority, which we don't have, again
specifically by statute, that they tried to address the best
that they felt that they could those particular issues. But
| can't speak any nore to MSHA's role. But our, you know,
our part is published.

MR, WEEKS: Right. Wll, the Mne Act requires

t hat when reconmmendati ons cone from Nl OSH t hat MSHA has the
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responsibility of either adopting it or explaining why
they're not. And there are several of the recomendati ons
in the criteria docunent in which | haven't heard an

expl anation from MSHA why you did not adopt issues
pertaining to sanpling, exposure limts and the |iKke.

So, I'll continue.

MR, REYNOLDS: | think the answer for the nost
part is that they were outside of the scope of the
rul emaki ng particul arly.

MR, WEEKS: | just, | just don't buy that.

MR NICHOLS: Well, | think we understand your
coment .

MR, WEEKS: Okay. Now, let nme clear up a couple
of m sconceptions about the use of respirators. First of
all there's the conception that m ne operators are in sone
sense prohibited fromusing respirators. This is just
absolutely not true. |In fact, under the Act, under the
appropriate section, which I don't renenber offhand, m ne
operators are in fact required to provide respirators if
exposure exceeds the exposure limt. And they can on their
own require mners to wear respirators under any
ci rcunmst ances anyway.

What operators are prohibited fromdoing is using
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respirators as a substitute for engineering controls. W
support that. And we think that that approach is
appropriate.

A second m sconception is that the union is
opposed to respirators. W are not opposed to respirators.
There are circunstances when an exposure goes above the
exposure limt in which it's entirely appropriate and in
fact necessary for mners to get the protection that
respirators provide. It should be tenporary while the m ner
operator finds the engineering controls or whatever is
necessary to bring exposure down to within the exposure
limt.

So it's just not the case that we're opposed to
the use of respirators. W're opposed to using themin any
sense that woul d make them permanent or as a "substitute"
for engineering controls. Now, | realize that that's
heavi |y | oaded rhetoric, the substitute for engineering
controls. And to sone extent the di sagreenent that we have
over that has to do with what in fact is going on regardless
of what it's call ed.

And what we are looking for is a high quality
program of respiratory protection in which mners, in which

there is a respiratory protection programsimlar to the one
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that OSHA has that includes training, fit testing if it's
appropriate, education, naintenance of the respirator,
calibration, etc., a high quality programthat actually uses
respirators in fact the way they're supposed to be used.
And | don't know that there is anywhere in the MSHA
regul ati ons where that kind of respiratory protection
programis called for and in fact required. But that's what
we want. And we think it's appropriate to use themin those
limted circunstances that | descri bed.

Now, the real, an underlying difficulty with this
rule, and it has to do with getting to the respirators, is
that there are a nunber of hurdles to get over on the road
to getting to respiratory, adequate respiratory protection.
The first of themand the nost difficult is the
determ nation of when the m ne operator has exhausted
engi neering controls. Now, that is a, that's a
determ nation that has -- that rests upon fairly, frankly
vague requirenents. They're in the -- they're here
somewhere. But they have to do with whether or not the
engi neering control is totally disproportionate to the
benefits, whether or not it works, whether it reduces
exposure and so on.

These are requirenents that were |aid down by the
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Federal M ne Safety and Health Review Conmm ssion. They were
witten by |lawers, they were not witten by mners. And I
think that's part of the problem if you'll forgive ne. And
they are quite vague. Wiat's mssing fromthe criteria for
maki ng that decision is anything specific about, for
exanpl e, identifying dust sources, identifying specific
controls that are used throughout the industry, controls
such as slow, deep cutting, such as honotropoventil ation,
such as the use of water infusion and controlling dust from
shields, controlling dust that cones fromthe intake airway
and so on. There is no list of engineering controls that
are used throughout the industry that are commobn and whi ch
you coul d go down and say, |'m not saying you should say
every operator has to try every one of these but there needs
to be sonething specific that we can, we the mners and
ot hers can hang our hats on and say, yes, you' ve done a
systematic job in evaluating engineering controls.

In nmy experience on this issue | first went to a
m ne out west in which this very issue was up for
di scussion. The m ne operator presented at first glance a
fairly inpressive list of all of the engineering controls
that they had attenpted, those that | just nentioned and

others. And they went and they also tal ked about the ways
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i n which they had eval uated the effectiveness of a powered
air-purifying respirator. They did that in a fairly

strai ghtforward and conpetent way by putting sanplers inside
and outside the face shield and neasured exposure under both
ci rcunst ances.

Incidentally, the protection factor that they got
fromtheir data was 4, it wasn't anything close to 24 as you
menti oned earlier.

MR NICHOLS: And we're using 2.

MR. WEEKS: Wat's that?

MR NICHOLS: And we're using a protection factor
of 2.

MR, WEEKS:. | understand that, yes. Right.

But when | | ooked closer at what that m ne
operator had done they had never identified sources. They
had never systematically evaluated the effectiveness of any
of their controls. And, in short, it was a very sort of
superficial and haphazard assessnent of those engi neering
controls. And they put that off on us saying we tried al
these things, what we want to do is use air-purifying
respirators.

| was totally unconvinced. And yet | can inagine

a presentation by a mne operator comng to you or comng to

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

217

the District Director saying we've tried all these things,
we're requesting a permt to use powered air-purifying
respirators in by the shear. Then you'd be in the position
of trying to evaluate that.

So one of the problens with that whole process is
that the criteria are vague. They are quite vague. And
there is no place in which nore specific criteria are laid
out.

A second problemw th themis that it does not
appear at anyplace are mners encouraged or permtted to
participate in that decision. And | think this is a very
critical decision that has a direct material effect upon
mners. And yet when the m ne operator nmakes his
application there's no requirenent that it be given to the
mners or the mners' rep. There's no requirenent even that
the district director would give it to the mners or the
m ners' rep.

And | can conceive of a situation in which a m ne
operator wanted to go to -- wanted to claimthat he had
exhaust ed engi neering controls, he said nothing about it to
the mners, and the first thing the mners woul d know about
it would be if respirators came down and said, here, you

have to use this if you're in by the shear. | think if you
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want to nmake a nunber of mners pretty angry that you woul d

allow that to happen. But | think it's really, it's

absolutely essential that on this issue mners participate

actively in making that decision about whether or not

engi neering controls have been tried or exhausted or so on.
| see you | ooking in the book.

MR, REYNOLDS: Under 75.370 which is the existing
part of the CFR it says that the m ne operator shall notify
the representative of mners at |east five days prior to the
subm ssion of the mne ventilation plan and any revision to
a mne ventilation plan and anything associated with the
request to get interimventilation plan approval to use
PAPRs or admi nistration controls would be included in that
provi si on.

MR, WEEKS: Okay. | was actually hoping | woul d
ferret sonething |ike that out.

MR, REYNOLDS: One other thing | neant to point
out too. In the, in 70.212, the proposal, it does
specifically say as part of the ventilation plan the
operator would have to, if they did want to use PAPRs and if
VMSHA di d approve the use of PAPRs in a limted situation
they woul d have to incorporate it in the plan, a respiratory

protection programfor the use of PAPRs follow ng the
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procedures specified in 72.710, which is an existing part of
t he CFR

MR. NIEWADOVSKI: Jim on this 70.220 which |
menti oned earlier, what information nust |, the operator,
post on ny bulletin board? W neke it very clear, al
witten notifications fromthe district nmanager regarding
any aspect of the plan verification process nust be posted.
So any request by the operator to nake a determnation, this
correspondence between the district manager and the
operator, that has to be posted on the mne bulletin board.

MR, WEEKS:. What's posted on the board is the note
fromthe district director; right?

MR. NI EW ADOMVSKI :  The district manager.

MR, WEEKS: O district manager.

MR, NI EWADOVSKI:  Anything to do with the plan
verification process --

MR WEEKS: Right.

MR, NIEWADOVSKI: -- which is if the operator's
requesting MSHA to make a determ nation, there's
correspondence as far as acknow edgi ng recei pt of that, all
of that has to be, is going to be posted on the m ne
bul l etin board. So mne operators will be aware of every

step, you know, they'll know exactly what is transpiring.
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It's not that all of a sudden they find out on the m ne
bul letin board is that here's a revised plan that requires
the use of respirators.

MR, WEEKS:. Yeah, but they mght find it out maybe
five days before which is a rather short period for -- |
nmean, | can -- and trying to evaluate this in five days, |
nmean that's just not going to happen. Five days is too
short.

kay, there are provisions in there, and | think
it would help the rule enornously if those could be spelled
out clearly that mner participationis, in nmaking this
decision is encouraged, it's essential, that m ne operators
have to give this plan to the mners' representative at the
same tine it's given to the district nanager.

kay. Now, there are sone things in the proposed
rule that we in fact support. For exanple, we support
endi ng the operators' dust nonitoring program This program
has been riddled with corruption for a long tine. |It's been
t he | aughi ngstock of the industry. It was the fox guarding
t he henhouse, etc. W say farewell to the fox and good
ri ddance. W have had it with this program

What that program did, however, which yours

doesn't is it sanpled 30 shifts in the course of the year.
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Your proposal sanples only six. And that's the problem

The biggest difference actually between the
exi sting plan and the proposed plan is that the existing
pl an for conpliance sanpling is done by ny operators and the
proposed plan is to be done by MSHA

kay, secondly, we al so support MSHA taking
responsibility for sanpling. This is not a takeover of the
operators' program | think MSHA is the only reasonabl e
choice for doing this sanpling for conpliance and ot her
purposes. Delegating this task to m ne operators was a
m st ake.

Third, we support MSHA having the authority to
determ ne conpliance based on the results of a single
sanple. That's critical. | wll say nuch nore about that
in afew mnutes. And we support elimnating the use of the
optional operator sanple for determ ning the percent quartz
i n airborne dust.

Now, | et nme go on and tal k about the single sanple
proposal. | apologize in advance, this is going to be a
little tedious, but so is your proposal.

Briefly, the single sanple policy, that is
exercising the authority to issue a citation based upon a

singl e sanpl e best neets the requirenents of the Mne Act.
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The Act requires each operator to maintain each mner's
exposure to respirable dust on each shift at or below 2.0
mlligranms per cubic neter. That sentence is the heart of
it, and there are nmany inplications.

As you know, the wording of this section of the
Mne Act is a real pain in the neck. And at the risk of
inflicting that on you I want to go over it just one nore
time and enphasi ze a few things.

Section 202(b)(2) of the Mne Act reads as
follows: "Each operator shall continuously maintain the
average concentration of respirable dust in the m ne
at nosphere during each shift to which each mner in the
active workings of such mne is exposed at or below 2.0
mlligrans of respirable dust per cubic nmeter of air."

"Each" occurs in that sentence three tines. That
IS one sentence also, which is a -- whoever wote that is, |
don't know, it's trouble. | conme froma famly of teachers
and we couldn't, you know, say "good norning" wthout having
our grammar corrected. And if any of ny teacher relatives
saw this sentence they would have a fit.

kay. Now, the word "each"” it inplies taking one
at atinme, | looked this up in several dictionaries, |

| ooked it up in the thesaurus, it always neans the sane
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things, it nmeans "one at a tinme." That neans one operator
at a tinme has to performas this rule requires. It neans
that one -- that the exposure of each mner has to be

mai nt ai ned and the exposure on each shift has to be
mai nt ai ned.

| think the term nology of the single shift sanple
actually could be nmade nore specific by referring to a
single mner sanple which would create the nore clunmsy term
single shift single mner sanple. But that would be the
natural derivation of this sentence.

MR, NICHOLS: | just heard sonething that got nore
confusing than this rule.

MR, WEEKS: That's where you've led us. |'m not
proposing that as an alternative term | just wanted to
make the point that we're tal king about each m ner, each
shift, each operator.

I"mgoing to go on to the issue of the average
concentration. Additional statutory requirenents are
specified in 202(f). |It's a |longer sentence, in fact, and
It reads as follows:

"For purposes of this title the term'average
concentration' nmeans a determ nation which accurately

represents the atnospheric conditions with regard to
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respirabl e dust to which each mner in the act of working is
exposed.” And there's a parenthesis one which I wll skip,
go on to parenthesis two which is "as neasured after 18

nont hs over a single shift only unless the Secretary of
Labor and the Secretary of Health and Human Services and in
accordance with provisions of Section 101 of the Act

determ nes that such single shift nmeasurenent will not after
applying valid statistical techniques to such neasurenents
accurately represent such atnospheric conditions during such
shift.” | won't repeat that.

Now, at first the trouble that conmes up with this
paragraph has to do with the neaning of the term "average."
This is, what they propose here is not the ordinary neaning
of average. Wen one thinks of an average we think several
measurenents, you add them together, divide by the nunber of
measurenments. But the definition in this rule, in the
statute is a determ nation which accurately represents the
at nospheric conditions with regard to respirable dust. And
the critical test here is whether a neasurenent accurately
represents conditions. There's no reference at all to a
nunber of neasurenents outside of possibly doing it over
several shifts.

Assum ng, apparently, that a single sanple m ght
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not accurately represent conditions during such shift
Congress | think suggested that an alternative to taking the
single mner single sanple sanple -- single mner single
shift sanple was to take sanples over a nunber of shifts.
Now, the only way that the average exposure based on
measur enents over several shifts would accurately represent
conditions on each shift is if there was no variation other
than sanpling error fromshift to shift. Congress m ght
have assunmed that there was no variation and that
variability of -- the only variability resulted from
sanpl i ng and anal ytical error

Thi s assunption of no variation between shifts is
obviously false and is pointed out in the preanble that
there is substantial variation between shifts. So that to
take -- to try and estimte exposure on one shift by
sanpling several would be like trying to neasure Tom s
hei ght by neasuring Dick and Harry's hei ght al so and taking
an average. | nean it's that ridiculous. | think that
taki ng several sanples over several shifts and taking the
average and pretending that that applies to a single shift
Is just not -- makes, logically makes no sense.

This and the inplication of ny statenent is that

the operator sanpling programin addition to its other
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probl ens does not neet the requirenents of the Act because
it's based on an average of several shifts. And | think
that's the case. It did not neet the requirenents of the
Act because it assuned that shift to shift variation was
non- exi stent which is not the case.

And to repeat what | said before, the act requires
controlling exposure on each shift not on the average of
several shifts. The current MSHA practice is to sanple
exposure of several mners on one shift. There have been
sonme efforts to satisfy each shift requirenent by taking the
aver age exposure of several mners on that one shift. But
the same problemexists: there is substantial variation
between mners so you can't take an average of each m ner by
measuring the exposure of all of those on one shift and
taking an average. |It's the sanme kind of problem it's
conpl enent ary.

Now, let's see. So | go back to the question what
did Congress nean when it referred to an average? Well, if
you | ook at the places where that word occurs each tine it's
used, it's used in relation to respirable dust it applies to
dust exposure on each shift in Section 2(b) or such shift,
that is each shift. It is the average exposure over a

single shift wth which Congress was concer ned.
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The only conclusion that | conme to is that the
only neani ngful average that they were tal king about was a
time wei ghted average which all of the industrial hygienists
are very famliar wth. But exposure varies not only from
shift to shift, mner to mner but it also varies in the
course of a shift over a day. And the conventional practice
of industrial hygienists is to average that sanple, that

exposure out in the course of a day in doing what woul d be

called a tine weighted average. | think that's what
Congress neant. | think it's the only | ogical conclusion to
reach.

Now, this, | went through this exercise to provide

what | considered to be sone support to the agency's claim
to issue citations based upon a single sanple over a single
shift on a single mner. Because | think that that is the
only sanpling protocol that neets the requirenents of the
Act, if you |look at the way the Act is worded, because
several other options are essentially ruled out. And I
didn't see an argunent like this in your preanble. |
haven't seen it in any of your other things but | think it's
an inportant sort of analysis.

Now, |et nme go on to the accuracy problem

Sanples are also required to accurately represent conditions
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on the shift. N OSH has established criteria for accepting
met hods of neasurenent. We think that those criteria are
fine, that the existing neasurenent techni ques neet those
criteria. We think it's appropriate. And | don't inply any
criticismof the NIOSH accuracy criteria as applied to
sanpl i ng equi pnent .

So | want to go on to a different approach to this
question of accuracy. And there is | think a nore generic
meani ng for "accuracy" and that is it has an absence of
bias. Bias is known to exist in the operator sanpling
program The | arge nunber of crimnal citations for
subm tting fraudul ent sanples is anple testinony. In fact,
iIf it were not for that bias in the operator sanpling
program| don't think we would be here with this rule today
because that program did not neet the requirenents of the
Act and either each mner, each shift, etc., or in terns of
accuracy. And that's been denonstrated in many ways. |
t hi nk MSHA sanpl es are biased also but in a different way.

Now, several investigators, nyself included, have
noted that -- but | didn't have it published so | probably
shoul dn't say that -- but have noted that when MSHA takes
sanpl es over several days the value of the sanple on the

first day is on average higher than the val ue on subsequent
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days. There is this unique source of bias in MSHA sanpl es
when nul ti ple sanples are taken.

The nost pl ausi bl e explanation for this is that
when the m ner operator knows that when an MSHA i nspector is
comng to his mne the operator nakes certain that dust is
adequately controlled. But on the first day, the only day
when an inspection is or would be call ed unannounced, the
operator has less tinme to control dust. On later days in
whi ch the operator reasonably expects the inspector to cone
back he knows, he can take steps to anticipate the
I nspection and get control of the dust. | think that's what
happens.

The logical inplication is that dust concentration
nmeasured on the first day is |less biased, that is to say
it's nore accurate. |It's a nore accurate representation of
condi tions than dust neasured on later days. It should be
obvious that a first day sanple is exactly the sanme as a
single sanple. And for this reason | would argue that the
single sanple is a | ess biased sanple.

Now, there's sone other inplications fromthis
finding of bias in the MSHA sanpling program First of all,
whenever MSHA does foll owup sanpling such as, for exanple,

for abatenment purposes it shouldn't happen the next day
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because you get into that same problem The first day

sanple is one value, later day sanples are lower. |If you go

to continuous -- your abatenent sanpling exactly the sane
the day after you find a violation you' re going to find

conpliance. |I'mjust making that as a, you know, it's a

bal d prediction, but you' re going to find it nore often than

not .

Therefore, | think foll owup sanples should be
unannounced and taken at random And | woul d suggest, for
exanpl e, you know, you take 15 or 20 shifts and at random
pi ck three of those where you' re going to go back. You
don't tell anybody about it and you go sanple on those days.
They shoul d be unannounced i nspections in order to achieve
the sanme | ack of bias as what you get on the first.

| think this phenonena, this bias anongst MSHA
sanples, also illustrates that m ne operators know how to
control exposure to dust and that these controls are
feasi ble. Consequently, | think conplaints about the |ack
of feasibility should be taken with sone degree of
skepticism | think this colors our views about operators
havi ng exhausted engi neeri ng controls.

Again, sone history is inportant here. Wen the

M ne Act was first passed in 1969 it was the Coal M ne
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Heal th and Safety Act, for those of you who are not in the
coal mning industry. Mne operators said we can't do it.
We cannot neet a 2 mlligramstandard. And they went to the
Suprenme Court. They went everywhere they could to say we
can't do it. Yet within six nonths after that Act went into
ef fect dust exposure declined fromaround 7 mlligrans to as
| recall maybe around 3 mlligranms. That is a drastic drop.
And it certainly belies any conplaints that they couldn't do
it. And within a year after that they were on a regul ar
basis down below 2. And at this point in tinme continuous
mning sections are regularly below 1 mlligram per cubic
nmeter.

So that the conplaint 30 years ago that they can't
do it sinply was not borne out in fact. And I think that
when operators nake that sort of claimwe certainly treat it
wWith a certain degree of skepticism

Now, what happened in 1969 is that the agency did
not accept reality, it did not accommbdate itself to current
practices in the industry. Wat the agency did at that tine
was changed it, they changed conditions, and dust exposure
came down, fatalities becane | ess frequent, and thousands of
mners' |ives were saved because the agency did not accept

reality but in fact changed it and i nproved conditions in
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the nation's mnes. So | don't think there should be any
"accomodation” to reality now as there was then, as there,
you know.

kay, a third inplication of this bias is that
MSHA has no provisions and no consideration to guard agai nst
operator cheating. O the nmany nethods of cheating that
m ners have spoken about in the past many of them do not
requi re operator control of the sanpling process. For
exanpl e, during sanpling operators could shut down certain
j obs, require maintenance that woul d prevent dust sources
from generating dust, could do any nunber of things. They
could even go and turn off punps or plug themup in sone
fashion. |[If the MSHA inspector is not there they could do
that and just stop the whol e sanpling process, and ot her
ways that MSHA coul d have of preventing that.

But | don't see anywhere in this rule that MSHA
anti ci pates doing things that woul d prevent operator
cheating. For exanple, there is no requirenent that the
MSHA i nspector stay on the section the whole tine that
sanpling is done and observe what's going on. You know,
that may be your intention but it's not in the rule. And we
want sonething |ike that, we want sone guarantees that

operators will not be able to cheat on this kind of sanpling
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ei t her.

So, in brief, on the issue of supporting the
single sanple rule we think the statute supports it, we
t hi nk MSHA shoul d not be naive about its own sanples and
responding to the information that you have about biases in
your own sanple, but should take sone active steps to
conti nuously get accurate sanpl es.

Now, on that regard, on that issue there's
actually one sentence. The proposal on single sanples is
one sentence. It's only 27 words long. | hate to suggest
taki ng any words away fromit but | do have this one
suggestion. It reads as follows:

"The Secretary may use a single, full shift
measur enent of respirable coal mne dust to determ ne
average concentration on a shift..." So far so good.
"...if that neasurenent accurately represents atnospheric
conditions to which a mner is exposed during such shift."
That proviso if it nmeets, if -- let's see, "if (it)
accurately represents,” etc., is trouble. Wat that can
nmean is it could open you up to challenge on every single
citation that you try to issue saying it's not accurate,
because that criteria is right there in the rule.

And | you should elimnate everything fromthe
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"if" to the end because that issue of whether it accurately
represents atnospheric conditions, etc., should be settled
in sonething |ike, should be settled in this rul emaki ng and
not during every sanple and not for every citation that

m ght be issued in one sanple. So it would cut a 27-word
rule dowmn to naybe less than half that. But that's what |
suggest .

Now, |et nme go on to what you referred to as the
conpl i ance threshold value, the so-called 2.33 Iimt. You
argue in the preanble to the proposed plan verification rule
that in order to determine with a high degree of confidence,
meani ng 95 percent confidence | assune, that neasured
exposure was above the 2.0 mlligramstandard. It had to be
above the upper 95 percent confidence limt. And you' ve
estimated this at .33, neaning that you would not issue a
citation unless exposure were neasured above 2.33 mlligrans
per cubic nmeter, as | understand that correctly. Yeah,
okay.

| think that this approach is plainly contrary to
the wording of the Act. And it's also contrary to standard
public health practice. And | think it exposes mners
unnecessarily to excessive dust. For exanple, a mner could

be exposed to 2.3 mlligrans a cubic neter for dust for his
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entire working life and never, and the operator would never
have any enforcenent action taken against him It's
entirely possible under this rule. 1It's very unlikely but
it's possible. And | think this tolerates an excessive

| evel of exposure. So that's one problemwth it.

But | think the nore inportant problemis that I
think it's contrary to the claimlanguage of the Act. The
Act requires that exposure be "at or below 2.0 mlIligrans
per cubic nmeter." So rather than ensuring that exposure is
above the exposure |imt before issuing a citation for
nonconpl i ance the Act requires that operators naintain
exposure below the imt. Wat the Act says is "at or bel ow
2.0 mlligrams.” So that if you went two standard
devi ati ons bel ow 2 then you woul d have a 95 percent
confidence that exposure would be bel ow the exposure limts,
which is what the Act requires, the plain |anguage of the
Act .

Now, | realize this is a significant change, this
woul d require significant change in thinking that persisted
over 30 years but | think that's what's required. And |
think that's what the Act requires also.

The distribution of sanpling analytical errors,

what this is based upon, can go actually in either

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

236

direction. |[If the question is whether the neasurenent is
above the limt use the upper tail. But if it is weather
the neasurenent is belowthe limt as the Act requires use
the lower tail. In short, this dog has two tails and NMSHA
has the wrong one.

Now, there's sone other nobre conmbn sense reasons
not to use this conpliance threshold val ue, sone of which
|"ve mentioned. And an additional one is that both N OSH
and the Dust Advisory Conmttee recommended that the
exposure |imt be reduced. And |last April MSHA itself
proposed reducing the exposure limt. Gven these
recommendations if there is uncertainty concerning
measur enent s of exposure the benefit of that doubt should go
to the mners and not to the m ne operators because it's
mne -- and the mners, what mners have at risk here is
their health. This is a chronic, irreversible, disabling
di sease. That's what's at stake for the mners. Wat's at
stake for mne operators is additional expense. Now, these
are not conparable |evels of risk. And when those kinds of
risk are laid out, played one against the other protecting
m ners' health should take precedence over m ne operators'
expense. In brief, the benefit of doubt should go to

m ners.
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Now, let's see. Now, there's sone things that
VMSHA coul d do that would i nprove the perfornmance of the
sanmpling unit. And | nust confess | don't -- you nust be
doing this now but and if so, fine. But |I've |ooked at
operator sanples over -- |'ve |ooked at several hundred
t housand operator sanples. For every single one of them
when | | ooked at the data down for how |l ong the sanpler ran
it said 480 mnutes. That's just not true. One does not
take 100, 000 sanples and every one of them cone up with 480
mnutes. And in the data sets that | | ooked at the sanpling
rate was assuned to be 2 liters per mnute. There was not
any indication that any other sanpling rate was consi dered.

And what | suggest is that you take the exact tine
that the sanple was run. If it's 486 mnutes, it's 486
mnutes. If it's 470, it's 470. But put in the exact
nunber. The sanme thing for the flow rate.

The standard practice, at |east the practice that
| teach ny students, is that the standard protocol is you
neasure flow rate, you calibrate it before you sanple and
you get it as close as you can to what you're trying to
sanple for and you calibrate it after you sanple. And the
active flowrate you take is the mdpoint in between.

Now, this will not amount to a huge difference,
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but it will inprove the precision of sanpling practices. |
did sone sort of off-the-cuff cal culations and, for exanple,
If the actual flowrate was 2.1 mlligranms or 2.1 liters per
m nute and the actual sanpling was 490 mnutes and it was

m stakenly put in as 2 liters per mnute and 480 m nutes
what woul d have been a 2.15 mlligram per cubic neter
concentration would be reported as 2.0. Now, when we're
dealing in, you know, very close levels here, 2.33 and so on
going out to two significant digits, these kinds of errors
can be a problem And they're easily fixed. And that is to
use the actual flowrate, the actual tinme, it wll inprove
preci si on.

Now, noving on to sone other topics. And,
actually, I want to go back briefly to this what to do about
the sanples between 2 and 2.3 mlligrans per cubic neter.
Wien | | ooked at MSHA data, the limted anount of data that
| had to prepare for these hearings |I | ooked at, well, how
many, of all the sanples that are above 2 mlligrans how
many are between 2 and 2.3? It turns out to be not a small
proportion. The data set that | had says 40 percent or so
of all the sanples between 2 -- of all the sanples above 2
mlligranms about 40 percent were between 2 and 2.3. That's

a large chunk of territory to rule off the table as far as
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not issuing citations.

Now, you requested comment on whet her based on
operators' regular sanples the three paranmeters used in the
ri sk assessnent -- and those paraneters were percent of
mechani zed mning units with a pattern of recurrent
over exposure, second, the percent of production shifts for
whi ch the DO was overexposed, and the nean excess above the
applicable standard -- whether these were appropriate
paraneters to neasure doi ng your risk assessnent? No, they
weren't.

First of all, they' re operator sanples and they're
totally suspect. They could be accurate, so on and so
forth. As far as the M ne Wrkers are concerned, as far as
the mners are concerned operator data is not credible. And
we don't think you should use it for sonmething like risk
assessnent or practically for any other purposes. So that's
one, one problemw th using that data.

A second is that, is that the neaning and
rel evance of these paraneters is relatively obscure in any
event, at least | couldn't figure it out. | didn't know
where these paraneters cane fromin the risk assessnent.

And t here have been several people, Noah Seixas, Attfield

and ot hers, have done a nore thorough anal ysis of exposure
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data. And if you for conducting risk assessnent we urge
that you refer to the people that have been doing it for
some tine. And | think have been doing it well.

Now, |let nme go on to the issue of quartz dust
which | don't think anyone has spoken about yet. 1In the
I dentification of the hazard for coal mners under plan
verification | didn't see any reference to quartz dust as a
heal th hazard in plan verification in the section which says
this is the toxic material that we're |ooking at. There
m ght have been one sentence that said, yes, there's silica.
But | didn't see anything else in that regard.

And | think in the single sanple proposal there
was a nention of it and there was a nore sustained
di scussion of the health effects of quartz. It mssed a few
things. It didn't dwell sufficiently on the issue of the
| ung cancer risk for quartz and it didn't nention at all the
occurrence of a variety of autoi nmune disorders that are
al so associated with quartz. | nean we are | earning nore
and nore about the health hazards of quartz these days. And
| think it's very inportant, especially within the m ning
I ndustry which are the people who probably have the biggest
exposure to quartz dust, and | think we need to keep up to

date on this stuff.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

241

Now, there are sone features of the quartz policy
that are constructive devel opnents but on the whole it does
not provi de adequate protection. And | think it's contrary
to reconmendations of the Advisory Commttee and the
criteria docunent. The one thing |I nentioned that | think
Is a step in the right direction is dispensing with the
opti onal operator sanple for determ ning percent quartz.

But both the Advisory Commttee and NIOSH in the criteria
docunent recommended establishing a policy for quartz that
I s separate and i ndependent of the policy for respirable
dust .

It seens here that you continue the practice of
determ ning percent quartz and then cal culating a reduced
standard for purposes of enforcenent and taking sanples and
conparing to that reduced standard. This is an obsolete, a
clumsy and unnecessary procedure. | think the exposure
limt as you point out, the effective exposure limt by this
process is 100 mcrograns per cubic neter, and | think it
shoul d be enforced on that basis at 100 mi crograns by taking
sanpl es, analyzing themfor quartz dust, and issuing
citations or not as appropriate on a 100 m crogram exposure
limt.

| should nmention also that you al so know t hat
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Nl OSH and the Advisory Commttee al so recomended reduci ng
the exposure limt from 100 mcrograns to a | ower |evel

Now, another problemw th the quartz policy is
that you base the determ nation of the percent quartz on
three consecutive sanples before you take any enforcenent
action. And this could expose mners to three docunented
I nci dences of overexposure to respirable quartz dust and no
action would be taken by the agency other than calculating a
percent quartz. There would be no citation of any sort
based upon even though you had docunented cases in which
t here was overexposure.

The sanpling and anal ytical nethodol ogy exists for
anal yzing quartz dust. And | don't see any reason to
calculate a reduced limt. And | think if you find in
excess of 100 m crograns there should be a citation issued
on the spot. | don't think that it's appropriate to give
the m ne operator sort of a free exposure limt. M ner
operators know that there is quartz. M ne operators know
that there is quartz in the rock surroundi ng nany coa
m nes.

If it's sandstone, if it's granite there is going
to be quartz going to be there. Sone other types of rock

have smal | er percentages of quartz. But they know that.
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And knowi ng that they know that anybody that drills into the
roof is going to be exposed to quartz unless the sanpling --
unl ess the controls are in place. |If there's a sandstone

m ddl eman in the seam if the mner cuts into the roof or
cuts into the floor and it's a quartz-bearing rock they're
going to be exposed to quartz as well.

And on surface mnes drillers and others are also
going to be exposed to quartz. And that is known sinply by
knowi ng what rock is there. The mne operators know t he
rocks. If they know anything, they ought to know one rock
from anot her and where the silica is and where it isn't.

Therefore, if you find an exposure over the
exposure limt | think you should take action and bring that
under control and not tolerate it as this three sanple
cal cul ati on of the percent quartz does.

kay. Let ne just conclude with a few comments on
the need for mner participation which | nentioned at the
beginning. | think the lack of mner participation or at
| east the rather haphazard way that it's sprinkled through
the rule is a real problem

And | et me nmention sonething else, it's sonething
that | think Bruce Watzman referred to, but the way, your

new way of doing rules is, you know, What do | have to do?
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Sort of a question and answer format. And it's al ways
presented as if the person reading the rules were the m ne
operator. Rest assured, mne operators are not the only
people that read the rules, the rules apply to mners as
well. | don't see anyplace in there where it says, Wat am
| entitled to? What are ny rights under these rul es? which
woul d apply to miners? | nean mners have certain rights
and other things but | don't see any | anguage in the
gquestion and answer format that addresses it in that way.

| think rather than try and do that | think you
shoul d go back to the old way of doing things. So | don't,
this question and answer format | think is nore trouble than
it is wrth. That's really ny personal view on that matter

Anyway, back to the issue of mner participation.
Wll, | believe |I've actually covered all that which | have
witten here in front of ne.

Al right, let ne end ny conment at that point and
I f you have any questions or whatever |1'd be glad to try and
respond to them

MR, SCHELL: Jim just nore a comrent than a
guestion. One of the concerns that we had on proposing a
separate silica standard was a hope that we would eventually

go to continuous nonitoring. And as you know right now the
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technol ogy they' re working on does allow you to nake a
determ nation on respirable coal mne dust, nmay or may not
allow you to make it on silica, depending on how that
devel ops. So our concern was if you had two separate
standards and we went to continuous nonitoring we'd only be
enforcing the coal dust standard. The reduced standard
woul d still give us sone ability to enforce both of them
Now, that nmay or may not have been the right way
to go but that was the thought that went through our m nd.
MR, WEEKS: Yeah. Well, my concern is that the
technology is there nowto enforce a 100 mcrogramlimt.
And | don't see why we can't just adopt that now and enforce
it.

One comment | wanted to nake about the conti nuous

MR. NIEWADOVSKI: Jim can | add to what Ron
sai d?

VMR WEEKS: Sure.

MR, NI EW ADOVSKI :  Qur approach, okay, our
approach to addressing that particular issue is certainly
contained in the plan verification where we are requiring
the operator to anticipate that he's going to be

encountering quartz and to design his plan to neet 100
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mcrograns and 2 mlligrans. Okay? So, and it's at high
production. So we have, as far as we're concerned, if in
fact that plan is designed to control that then as far as
we're concerned we're addressing what the Advisory Committee
had recommended.

More inportantly, the Advisory Commttee did not
recommend | owering of the quartz standard, it recomended,
because |I'm | ooking here, lowering of silica exposure of
mners. And this is what we're doing. Recomendation
nunber three.

MR, WEEKS: | think including the quartz exposure
In plan verification is appropriate and | think is a good
feature. And | think that that's, you know, to the extent
that the plan verification process is going to help to
control dust, and ny gut reaction is that | think it wll
but, frankly, | rely upon many of our nenbers' opinion of
t hat because there has to be worked out at a mne |evel.

But | think it's a strong feature of the plan verification
pr ocess.

My point was that when it cones to enforcenent,
enf orcenent depends upon taking three sanples in which there
coul d be mani fest evidence of overexposure and the only

thing you do with those three sanples is cal culate the
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percent quartz and go to this obsol ete nethod of cal cul ating
the reduced standard and nmaki ng enforcenent deci sions based
upon that. | think it's inefficient, |I think it's

unnecessary and it doesn't provide adequate protection.

MR, SCHELL: | did have one other thing to say
about the continuous nonitor. Yeah, | know, along with
others here, | know what the state of the technology is on

that. And it's promsing but it's not there yet. There is
nothing to prevent this agency fromwiting a rule that
woul d force the technol ogy.

And the one thing that's going to nove it along is
by creating a demand for this technology. And if you
require it in sone fashion in the rule, taking account of
all the vagaries involved in it, that would nove things
along, it would provide sone additional pressure, feet to
the fire, fire to the feet so to speak on devel opi ng and
I nprovi ng technology for continuous mning. But there's no
mention of it in the rule at all. And | think that's a
m st ake.

MR, WEEKS: Now, there's another issue that | just
t hought about there. Sorry to be so haphazard nyself in
this. But wouldn't it go to the issue of whether

engi neering controls have been exhausted and whet her the
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m ne operator would be issued a permt that would allow him
to use air purifying, the powered air-purifying respirators,
| think the procedure that | would suggest is, that | think
I's better is the procedure that's laid out in the act. It's
a very straightforward procedure: if there is overexposure
m ners should get respiratory protection. And the citation
woul d persist, the pressure on the operator would persist to
use engi neering controls and to reduce exposure.

Under what you propose, permtting respirators in-
by, permtting this 4 mlligramexcursion in the sanme pl ace,
It takes the pressure off the operator and essentially
endor ses what the operator cannot do right now rather than
put the pressure on and saying you need to control dust.

| nmean if | were to draw an anal ogy wi th gas,
admttedly it's an acute problem dust is chronic, but if
gas goes to 5 percent the m ne cl oses, everyone cones out,
saying you do not mne coal at 5 percent gas. And it's
unequi vocable. And it shoul d be.

And | think sonme of the requirenents of mning
coal inthis country is that you reduce exposure to 2
mlligrans. That's the way it's done in this country.
That's the kind of protection we want to give to our mners.

And | think we need to create incentives and pressure to get
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it there. And | think allowng air purifying respirators
and these excursions to 4 mlligrans doesn't do that. It
takes the pressure off. It says, okay, | give up, you don't
have to try any nore engineering controls, you can do it
this other way. | think it's the wong way to go.

MR, NI EWADOMVSKI: Jim what is your views or
opi ni on about the proposed plan approval process, is it nore
or less effective than the existing process?

MR, WEEKS: | don't feel qualified to speak to
that. So | would just be using up tine if | did.

MR, KOGUT: | just wanted to address the concern
you expressed about the citation threshold val ues and
possibility that your concern was that a mner could be
exposed on a continuous basis to a level like 2.32 and for a
whole lifetinme. And | think it's our intention in
fornmul ating this whole proposal, including the verification
part, was to elimnate that kind of excursion, that kind of
situation. So it's certainly not our intention to allow
that kind of thing to persist.

And | think that, this is | think the reason that
| think that that can't happen under the proposal is that we
don't, even though we believe that there is a burden of

proof in sustaining an individual citation which is why we

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

250

go through the citation threshold values into the approach,
If we take a neasurenent at 2.32 or even 2.1 the fact that
we don't feel that we can issue a citation or sustain a
citation at a high confidence, at a sufficient high | evel of
confidence in order that that citation be upheld in court,

t hat does not suggest that we consider that MMJ to be in
conpliance with the standard. W would not consider that as
being in any way evidence that that MMJU is in conpliance

wi th the standard.

The first thing that such a situation could
trigger is when you would go back and resanple, if a second
sanple at that MMJ again is above the standard but bel ow t he
| evel at which we woul d have enough confidence to sustain
the citation, to issue a citation, then that would in nost
cases | think trigger the plan verification process.

When we go in to reverify that the plan is
effective that shifts the burden of proof fromus in issuing
a citation over to the operator in denonstrating that the
plan is effective. So the burden of proof then is then on
the operator to denonstrate at a high | evel of confidence
that concentrations are going to be maintai ned bel ow that 2
mlligram standard.

And so when you look at it in the context of the
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pl an verification process | don't think that this kind of a
situation where soneone was exposed for a |ong period of
time above the standard but below the citation threshold
value, that's not the situation that | think could occur

MR, WEEKS: Well, let nme respond to that in a
variety of ways. First of all, as |I nentioned, resanpling
foll owi ng exposure nmeasured between 2 and 2.3 is not in the
rule. And, you know, | think it should be there but there
IS no guarantee that that woul d happen the way the rule is
proposed right now. So ny projection was based upon that
assunption that you wouldn't, there's no resanpling because
it's not there, there's no discussion of it.

Second, | noticed in the plan, as |I nentioned
earlier, | think the citation threshold value is at the
wrong end of the distribution under any event because the
Act says exposure nust be kept at or below It doesn't say
It should not go above. It says at or below. And so
think we should be at the | ower confidence interval and not
be fooling around with the upper one. Because when we get
in the upper one it's an issue, essentially as | understand,
it's an issue of due process. And | think in this case when
there is so nuch conpelling evidence that excess exposure is

going to increase the risk of disease in this case and the
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di sease that's it chronic, it's irreversible, it's disabling
and so on, in that situation | think that notion of due
process has to take a back seat to the need to protect
m ners' heal th.

That | think is another of the problens. So

that's why it should be at the | ower confidence interval.

Now, | notice that that is essentially what's done
I n the exposure values for plan verification. | think
that's appropriate. | was, frankly, glad to see that those

| oner val ues were there for plan verification if |
understand themcorrectly. And | think they should al so be
in this issue over determ ned conpliance at the | ower end,
at the |lower confidence interval and not at the upper one.

| don't believe that |'ve silenced the |awers. |
don't understand this. This is --

MR, REYNOLDS: We've been down this path before.
But | just wanted to nention that that's pretty nmuch 95
percent confidence | evel of exceeding an exposure |evel like
that is a fairly standard practice in other situations where
you have a hazard either under the OSHA program and al so
under --

MR. WEEKS: Yeah.

MR, REYNOLDS: -- the prograns adm ni stered by
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EPA. So it's not anything that's unique or unusual to NMSHA.
And also it would be unique and unusual for us to take that
position and difficult for us to sustain in an enforcenent
action. So that's why we're in a position where we believe
that this is the nost effective way to wite this.

MR. REYNOLDS: | understand it's standard
operating policy to do that. | also think it's the wong
policy both in general because these two risks, the risk of
m ne operator expense or mners' health, are not conparable.
If those were conparable |evels of risk, conparable risks in
any sense we could nake reasonabl e tradeoffs, but they're
not .

And, secondly, --

MR, REYNOLDS: But in an individual enforcenent
action that's not what we're dealing with. The Secretary is
dealing with an i ssue where she's taking an enforcenent
action against an individual mne operator and that's the
context of the decision we have to make. |It's not whether
or not we're furthering, you know, m ner health over a
curmul ative period of tinme. | nean the issue is whether or
not we coul d sustain an individual enforcenent action
agai nst an individual mne operator for a particular sanple.

MR, WEEKS: There is no other purpose for taking
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that individual action against a mne operator than
protecting mners' health. That's the purpose of doing
that. And | think --

MR, REYNOLDS: It also would be the purpose for us
to go back and to continue sanpling in situations where we
were on the margin.

MR, WEEKS: Well, right.

MR, REYNOLDS: The issue though is whether or not
we can sustain an enforcement action if that's what we
choose to, you know, if that's what we do in that situation

MR. WEEKS: Yeah.

MR, REYNOLDS: But it's not like we're going to
I gnore situations where the exposure level is on the margin
there, you know, between 1.9 and 2.31. There would be
action taken by the agency and the agency woul d not
tolerate, you know, a continued exposure at that |evel. But
the issue is can the agency, can the Secretary of Labor
sustain an enforcenent action against an individual mne
operator on that sanple? And that's why we're doing it that
way.

MR, WEEKS: right. | understand that the purpose
of that, of doing it that way is to be able to defend

enforcenent actions in court because sonmeone's going to
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challenge it saying you can't with 95 percent certainty and
so on and so forth. | think the reply to that is that's not
what the Act requires. The Act requires that we keep
exposure at or belowthe limt.

| really think that this kind of translation of
statistical reasoning into public policy needs to be
chal | enged because it's permtting excess exposure to
m ners, to whoever, is at stake in this.

There are too many | awers involved in this.
There's two on the front table here. And, | don't know, are
there lawers in the back table too?

MR HEWETT: Jim | feel like | need to cone to
def ense of | awyers.

MR, WEEKS: You traitor, you.

MR, HEWETT: At sone risk of wasting tine. So,
Marvin, you mght want to cut nme off.

MR NCHOLS: | was ready to do that.

(Laughter.)

MR. HEWETT: You tal ked about the '69 Act and the
what to you is confusing wording. And | have to agree that,
yes, sone of the words can be and phrases can be
m sinterpreted as they have been. But | could point out

that although I wasn't involved, | was in high school at
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that tine, as | think nost of the people in this room the
people that wote that Act, and |'m sure there was nore than
one | awyer involved, actually put together sonething that
was very intelligent -- perhaps for the first tinme, | don't
know -- but for a governnent regulation or an act. But they
had this phased in approach.

And, as you nentioned, the average exposure for
Bureau of M ne studies for continuous operators, for
shuttl ecar operators, continuous m ner operators, shuttlecar
operators, and so on, was quite high, 6, 7 mlligranms on
average for continuous mner operators. Sonething simlar
for the other occupations. So they knew that overnight it
was not going to be possible to go from6 mlligrans on
average or 7 on average to 2 for each single shift. So they
adopted this phased-in approach, three year phased in
appr oach.

And because -- And, you know, and | think but for
the benefit of others in the room for the first 18 nonths
the standard was going to be 3 mlligrans as averaged over a
nunber of work shifts to be specified by the regulatory
agency. They fixed on ten work shifts. So 18 nonths it was
3 mlligrans on average. At the end of 18 nonths it was

going to be 3 mlligrans for each single shift. And at the
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end of the second of the 18 nonths, three years, it was
going to be 2 mlligrans for each single shift. So 3 on
average, 3 per single shift, 2 per single shift. And that
was expected to gradually bring industry into conpliance
with the goals of a 2 mlligram standard.

And it was a very intelligent approach.
Unfortunately, we got |ocked into the shifts on average
appr oach.

And just for everybody's information, at that tine
personal dust sanpling where we used our personal dust
sanpl i ng punp was brand new. The MSA Mbdel G punps were the
new kid on the block, just recently devel oped. There was
actually sonme concern about reliability. 1t was reflected
in the Act regarding the reliability of the neasurenent
system There were even articles published by the U S. S.
Steel or U S. Steel, who owned nmany, nmany coal mnmines at that
time, still do, arguing that the system the gravinetric
nmet hod systemis inaccurate and we should continue with
particle counting, God forbid. That didn't happen. But
there was this concern.

So | can see how that requirenent for estinmating
nmet hod accuracy crept into the Act. Now, at that tine the

met hod that MSHA was using, at that tinme called MSA and they
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were in the Departnent of the Interior, probably may have
nmet accuracy criterion, but it certainly wasn't tested to
see if It was neeting it on a single shift. The analysis
was erroneous, and we're trying to correct that, as you
know. But the systemtoday definitely neets the N OSH
accuracy criterion which is the only accuracy criterion used
in the United States with regul atory agenci es and N CSH.

And, you know, we felt it was an erroneous
deci sion back then in '72, decided that neasurenent system
was i naccurate. And we're trying to correct this.

| just wanted to point out for the benefit of
everybody here that there was sone intelligent reasoning
that went into those, that Act. And we're trying to get to
where Congress wanted us to be, the single shift limt
measured on every shift where the standard applies to each
shift.

Now, regarding the 2 mlligramstandard, | want
everybody to understand that the United States at that tine
had no good epi dem ol ogy or exposure response information or
health effect information on coal worker's pneunobconi osis.
And that standard actually derived fromstudies in Britain.
The Bureau of M nes sent people over to Geat Britain to

talk to them about their coal dust studies which were then
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just only partially conpleted, and actually asked themto
wite a report based upon their interimresults.

So our standard is based upon an inconplete
British study. So it was inconplete, it was just a best
estimate of what a good single shift [imt should be. O
course, NI OSH has since published a criteria docunent
suggestion that it should be even ower. And because it was
SO tenuous at that tinme it was inproper to interpret it as a
| ong-term coverage and Congress quite properly intended it
to be a single shift limt. And that's where we're trying
to nove to.

Sorry | took up so nuch tine.

MR, NI CHOLS: Ckay, thanks.

Thanks, Jim Thanks, Jim

Hey, Daryl, conme on up

MR, WEEKS: Are you the hook? GCkay, thank you.

MR NI CHOLS: Well, if you ve got one you' ve just
got to make, go ahead.

MR, WEEKS: Oh, cone on, now you opened the door

Well, just one thing. M purpose in referring to
that early history was different. Wen the Act was passed
It was to point out that m ne operators had conpl ai ned

strongly that they, no way that they could neet the 2
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mlligramstandard. And yet within six nonths or a year it
was down to half, regardless of the phase-in period. You're
ri ght about the phasing in, that's a, it was an appropriate
way to proceed.

And based upon that, you know, that's our
experience, the union's experience in saying when sonmeone
says "we can't do it" we have a |lot of historical evidence
that says conplaints of that sort are just not credible.

MR, NI CHOLS: Ckay, thanks.

Daryl .

STATEMENT OF DARYL DEWBERRY, UNI TED M NE WORKERS OF AMERI CA

MR, DEWBERRY: Thank you for giving ne the
opportunity to speak before you today. M nane is Daryl
Dewberry. That's DDA-R-Y-L H Dewberry, DE-WB-E-R R Y.
I"mthe International Executive Board Menber for District
20, United M ne Workers of Anmerica.

Let nme say |'ve sit and heard in Prestonsburg the
testinony frommners, fromoperators here and there from
all over this great country. | don't believe |I've heard
anybody that was in favor of adopting your regul ations or
your rules as you proposed them

|'ve heard the United M ne Wrrkers as well as

operators comend you on single sanpling. |[|'ve heard the
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operators comend you on the airstream hel nets. But as far
as the rules in general, | didn't make it to Mrgantown, |
don't know what happened but |I'msure the transcripts wll
bear out any support that you may have had, but | tell you
it falls far fromthe mark of | guess meking the operators
and the people who are affected, adversely or pro by your
rules don't like it. No matter how you sugar coat it it
ain"t going to fly. And | think the operators wll take
Issue with it. | knowthat the United M ne Wrrkers will if
it is inplenmented in its present form

We ask you to go back to the drawi ng board, to
hear the pleas of the recommendati ons of the Advisory
Commttee that was charged with cleaning this thing up, take
their recomendati ons, address each and every one of them
there's not but 20 of themas |I recall. G ve sonething --
and let nme say that was a diversified commttee that was put
toget her, advisory commttee, with operators, w th union
and the interests of all people were addressed in those
| Ssues.

| would like to comend you on the single shift
sanpling. W' ve been |ong overdue for that. However, |
think we m ssed the mark on the full shift sanpling. Ful

shift isinny viewis exactly what it should be, and that's
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not -- it should be on a normal workday. A normal workday
for the majority of the people that | represent are 10
hours. They cone and get their punps, take them off of
them and they stay in that environnent an additional two
hours. W have what we call a hotseat swap-out; they swap-
out on the face. They're relieved on the face. Sone of

t hose people don't even eat lunch in the dinner hole. So
they are subjected to that environnment for the full 10
hours, not just 480 m nutes.

And |'d ask you, | referred to the July 7 news
rel ease and got excited because | thought there was sone
technol ogy, sone nethod that would curtail or banish Bl ack
Lung or coal-related respiratory di seases. That's what
everybody that read the news nedia, and that's not just in
ny area. | thought, well, maybe it m ght be a m squote.

But let ne say that the stignma that was put out was that
MSHA had cone up with a way as a result of a lawsuit from
the United M ne Wirkers to eradicate Bl ack Lung di sease.

| would like for this panel to tell ne how your
rul es as you put them before us today would elimnate Bl ack
Lung because | got sone people that | represent that want to
hear it. | can't find a way that this will do anything but

further detect, and let nme say it will give the operators a
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much | arger opportunity to not be exposed to sanpling even
t hough they've had it in control

W' ve got sone good operators out there that have
attenpted to conply with the regs as they are now |I'mfor
doing away with the averagi ng because if you're in over 2
mlligranms of respirable dust you're in over 2 mlligranms of
respirable dust. Longwalls at the JimWalter mnes every
one of them on any given day woul d exceed 100,000 cfm on
occasi on, depends on the nethane concentrations that you' ve
got. You have a string line curtain down 1,000 foot
| ongwal | face line to dissipate the nethane, which also puts
you in a tunnel so to speak of the dust com ng off the
shi el ds.

Now we' ve, as a result of the 060 sanpling as |
referred to, we've cone up with sone technology that's in a
col |l aborator effort of the union and nanagenent and put --
we had peopl e wash these shields down and put sprays on
these shields which trenendously reduced the dust. And
that's when JimWlters decided that they could possibly
live with 060 sanpling.

But under your present rules of raising the
threshold from2 milligrans to 2.33 on any given day, and I

agree with Dr. Weks that if I'min 2.3 -- and |'ve | ooked
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t hrough your rules and gone through themfromcan to cank
and | read, |'ve represented United M ne Wirkers in
litigation as far as intervention in the MSHA case before
ALJs, handl ed over 400 arbitration cases, the | anguage is so
anbiguous if | took that to enforce it before an arbitrator
and will say not the rule itself but in your policies you
and | both know that you and an operator is not going to in
any way shape, formor fashion allow you to enforce or cite
a policy. | was chairman of the safety comnmttee. 1've
traveled with federal inspectors who said, Daryl, | can't
wite it. That's our policy. But there's no |aw to support
me on it.

Fell ows, we don't need wish lists. W need
sonet hing hard and tangi bl e that you can put your hands on
that you can enforce. And I know that your inspectors want
that too. You're not doing anything but giving thema bona
fide gun with blanks in it and say, Boys, go out there and
enforce the law. And these operators say, That is not a
rule, that's your policy, and we don't agree with your
policy. And you and | both know that it's not enforceable.

As far as the Part 90 m ners are concerned they've
al ready been exposed, they've already contracted the

di sease. 1.26 is not that nuch but it's alot to him The
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residual effect of that respirable dust in his lungs, in
sonmething that is already damaged for the rest of his life,
taken years -- and | guess we've becone conplacent. Wen
you go to a union neeting and see the pensioners there and
two-thirds of themwal k around with an oxygen bottle behind
them gentlenen and |adies of this panel, | w sh that you
could see it. W have gotten to an acceptance level: that's
what you get when you work in a coal mne.

That was not the intent of Congress in 1977,
nearly a quarter of a century ago. And here we are, and |
cannot understand, |'ve read that Act. | said, the heck
with the rules, let ne go see what Congress prom sed ne.
It's no different than the Cvil R ghts Act, it's
enforceable. And |'ve got |egislators that are good
friends. | deal with a lot of |obbying for United M ne
Wrkers and | intend to approach sone congressnen about it
and such as that. But the intent is clear and anbi guous --
unanbi guous, |I'msorry, especially on 202 on the airstream
hel nets. It says that you wll not. It doesn't say unless
you do this or do that.

And | refer you, and | did in Prestonsburg, refer
you to page 36, 202(h), I'msorry. It says that

"respiratory equi pnment approved by the Secretary and the
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Secretary of Health, Education and Wl fare shall nake
avai l able to all persons whenever exposed to concentrations
of respirable dust in excess of the |levels to be nuintained
under this Act. Use of respirators shall not,"” it's not
anbi guous, it says "shall not be substituted for
environnmental control neasures in the active workings."

| don't know how you can wite any rule that woul d
be in conflict wwth what's prom sed in a piece of
| egi sl ati on unl ess that piece of legislation is either
anbi guous or it's been anended. And to ny know edge t hat
pi ece has not been anended.

| didn"t, | guess, wait for the answer of how, and
maybe it was just misprints in the news nedia, but in this
panel's opi nion do you think that your proposals wll
eradi cate or do away with Black Lung di sease as we know it?

MR NCHOLS: W think if you ve got, if you' ve
got good verified plans at a high production |evel and
there's conpliance with those on a daily basis it wll go a
l ong way to do it.

MR. DEWBERRY: But it won't eradicate it as has
been | guess stigmafied or throughout the news nedia? Are
we in agreenent there? | nean it's been portrayed to

eradi cate, do conpletely away with Bl ack Lung di sease as we
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know it. And |'ve got several news articles that have been
quoted by Davitt MAteer and others that that's what it
woul d do.

MR, SCHELL: Daryl, | think what we're saying and
what our concern is, the average m ne operates 400 shifts.
Your m nes probably operate nore.

VMR, DEWBERRY: Correct.

MR, SCHELL: Sanpling 36 shifts, if 30 of those
are operator sanpling, we're not sure that gets us there.

Qur concern, and maybe we need to rethink it, but our theory
was we've got to find a way to nake sure that on 400 shifts
or whatever nunber of shifts people work that there's
conpliance, not just on their sanpling. And that was the
thrust that we took in this rulemaking is to start out and
sayi ng, okay, no nore ganes on the plans.

|"ve had a | ot of discussions with your nenbership
about we go out and sanple and the dust control paraneters
are way above what's in the plan, production is way bel ow.
And you ask how can we say that that plan protects us? So
we tried to address that, saying we're not going to accept a
pl an unl ess only the paraneters that are listed in that plan
are in place. And we're not going to accept it at a | ow

| evel of production, we're going to nake that plan be
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verified at a high I evel of production. And we're going to
verify it.

And then if we enforce this requirenent that those
pl an provisions are in place every day we thought that that
was a major step toward protecting mners on every shift.

VMR, DEWBERRY: Well, and | can appreciate that.

Let nme say that's another issue that | do address. |

appreciate the fact of MSHA taking over the conplete

sanpling. And as | stated in Prestonsburg, | have several
good, close friends that are in MSHA. | have a great dea
of respect for them |[|'ve got on a |ot of people that says,

Hey, they ain't worth a dine, or sonething |like that.

| said, Let ne tell you sonething, it's just like
the old car out there, if that's the only vehicle you' ve got
you don't go out there and shoot it and start working --
wal king. That's all we've got to work wth.

And on any given day |I'd rather work in a mne in
this great country than any other country as far as coal
m nes are concerned. And | appreciate the | aws pronul gated
by Congress, the '77 Act and the '69 Act. However, | think
you know that the technology -- and if it wasn't there,
we've cone a |long way, gentlenen and | adies of the panel.

Never thought that we'd be able to mne in the depths that
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we mne in JimWlter mnes as far as nethane deliberations.
It's an everyday acceptance |evel as far as degassing, such
as that. And you can't tell ne, |I've seen the conputered
longwal s with the electrofl ex shields that advance

thensel ves. W've conme fromrunning a longwall with 25 to
30 people down to sone 11, 10 to 11 to 12 people now, nostly
mechani cs, probably three nechanics on a shift of sonething
like that. And it's just unbelievable the technol ogy that
we' ve cone up wth.

The longwal | s are conputer operated. They can
detect CO And as you all know, we've had several fires as
far as hotspots at JimWalter 5 mne. Every Thanksgi ving
| ook for a call fromJimWlter 5 to have to go sit down
down there. And they were able to nonitor. And if they can
nonitor the anperage on a fan that's probably three mles
away, the heat of that fan, the COthat's com ng out of that
fan, the nethane deliberation that's com ng out of that fan
all on a conputer, ny granny, they can conme up with the
technol ogy that does what Congress intended.

And as | stated earlier, we've had over 11, 000
identifiable deaths as far as this disease is concerned. |
found out today a good friend of ours, Dw ght Cagle who is

Safety Comm tteenan at the location | cone from a fell ow
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just died of congestive heart failure but he had Bl ack Lung
al so. CGuaranteed that Black Lung didn't help him

And as far as the -- you know, one of the
questions that's cone up is Should MSHA require a higher
| evel of confidence? 1've had confidence in MSHA for quite
a while as far as abating a citation on dust. Let ne say
that the confidence | evel obviously has been there. A nd |
woul d di sagree with the burden of proof.

Let me say that if we have sonething that's
tangi bl e that denonstrates a violation, at that point it
establishes a prima facie case. |f you' ve established a
prima facie case that is accepted by the industry and courts
overall as a rule, the burden of proof would shift to the
operator to prove that your sanple was in error. |If that
level at 2 mlligrams was net, unless they could prove that
there were mtigating circunstances to alter the sanple
itself, then I think that it would be nore than enforceable.
That burden shifts when you neet that prim facie case with
the prinma facie evidence, as you know.

2.33, as far as giving you a | evel of confidence,
| bet the operators would say you' d be real confident with 3
percent. Were does it stop? And the Act, again going to

the literal |anguage of the '77 Act and the guarantees in
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there, it doesn't state in there that unless you' re not
confident with being able to produce evidence that 2
mlligrans is not there, then you can raise it to 2.33.
It's unanbiguous. It's clear in the Act that you' re going
to hold that standard, that environnent to 2 mlligrans in
t he wor ki ng pl aces.

And one, and | agree wth Dr. Weks 100 percent, |
think that if you lowered the standard to 1.8 in working
pl aces and .8 on the Part 90 mner then if you issued a
citation then you would be in conplenent with the Act. The
criteria would be enforceable in line with the Act. And
we'd be better served for it.

One of the things | guess that --

MR. NI CHOLS: Daryl.

MR. DEWBERRY: Yes, sir?

MR, NI CHOLS: What we're tal king about here is
whet her we issue or not issue a citation --

MR. DEWBERRY: Yes, sir.

MR. NICHOLS: -- between 2.0 and 2.33. The issue
IS not whether a mner is going to continue to be exposed to
that because we're going to follow up. If we get a
concentration between 2 and 2.33 we're not going to wal k of f

and | eave that and call it conpliance, we're going to foll ow
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up on it.

The issue | think is whether a citation -- whether
we can legally issue a citation in that range. But for the
health of the mner we're going to follow up on that.

MR. DEWBERRY: Yes, sir, | understand that. |
understand that's your threshold for purposes of litigation
enforcenent to give you a higher |level of confidence that
we'll take this one on because it's at 2.33 even though the
standard says we're at 2 mlligrans, ny gosh, we can enforce
this. And the Act does not say that you will cite at 2
mlligrans. | mean it says that that's what you'll hold it
to. And | know that that's your intent.

However, in going back and trying to recal
exactly where it would be in there, | think that would be
nore or |ess your policy to do that. | think if | were an
operator and wanted to chal |l enge you and you showed a
di sparity, a disparate treatnent between nme and ny conpany
and another, that | would take issue with it. And if you
had al ready varied or deviated so far from-- not so far but
far fromwhat the Act had required, | think that it would
probably give ne a pretty good argunent.

MR, REYNOLDS: | just wanted to try one nore tine.

What the Act -- | nmean we can cite when the operator gets
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above 2.0. And if we have a sanple that cones in at 2.31
what that neans, and John m ght want to correct ne, is that
we have there's less than a 50 percent chance that that
operator is above 2.0 with 95 percent confidence, because
we're dealing wth, you know, neasurenents which m ght --
there, you know, are factors that we had to take into play.

If we go to 2.32 or above that then there's a
greater than 50 percent chance with 95 percent accuracy that
that -- or 95 percent confidence that the operator has in
fact exceeded 2.0. So we're still enforcing 2.0 as the
Secretary is required to do in the Mne Act. But it's a
matter of, you know, what our burden is and show ng that
there is a greater than 50 percent chance or preponderance
of evidence that we've exceeded 2.0 or that the operator has
In fact exceeded 2.0.

And, again, as Marv said once before, this does
not nmean that MSHA woul d not continue taking enforcenent
action and continuing to sanple. There in the actual reg
text it says that we may yank the approval of their
ventilation plan if there's a problemthere. And we nay
reinitiate verification sanpling and put themthrough this
whol e process and nake themtake a | ook at the ventilation

pl an and their controls.
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So it's not that we're not going to do anything in
the levels between 2.1 and 2. 32.

VMR, DEWBERRY: | understand. | understand exactly
what you're saying. |t gives you a higher |evel of evidence
and support in your argunent for litigation purposes.

MR, REYNOLDS: And also |I'm saying that that
question is not sonething that MSHA can do as an
adm ni strative agency. | nmean this is sonmething we're
dealing with in the adm nistrative process in the courts.

MR. DEWBERRY: | understand.

MR, REYNOLDS: kay. But | nmean we can't control
that through the rul emaki ng here.

MR. DEWBERRY: However, | think it would have
probably | guess set well, and | guess naybe ny ignorance as
far as what has happened in the past, | knew that we
averaged but haven't we held the confidence | evel sonewhere
around 2 mlligrans on an average of five sanples? O have
we used the 2.33 standard?

MR, REYNOLDS: Well, actually we've been way above
that. |If you recall what we went over at the begi nning of
the hearing --

MR. DEWBERRY: Yeah, | know that sone of them --

MR. REYNOLDS: -- there could be situations where
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you had sonebody at 3.8 and 2.4 and you would still cone
I nto conpliance.

VMR, DEWBERRY: That's right.

MR, REYNOLDS: That would still show conpliance.

VMR, DEWBERRY: If over the average of those five
shifts it would be 1.8 or 1.9 | believe it was.

MR, REYNOLDS: So you've got sonebody sitting
there with a 3.8 and a 2.4 and that operator is in
conpl i ance.

VMR, DEWBERRY: (Ckay. But let nme | guess rephrase
the question. It was obvious that your confidence |evel at
that point was at 2 mlligrans, or did you use the 2.33
standard by averaging? | nean if the average of all five
sanples conme up with a 2 mlligrans did you issue a citation
t here?

MR, REYNOLDS: | didn't think we could get any
nore | oosey-goosey with the nunbers than that. | nean we
were |ike out into the stratosphere of confidence if we've
got sonebody -- if you're willing to say in an average that
that person is maintaining the respirable dust | evel on each
shift or each coal mner at bel ow 2.

VMR, DEWBERRY: Yeah.

MR, SCHELL: Jon can explain it, but there is when
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you're average nultiple sanples you cone down | ower.

Jon, why don't you explain why?

MR, KOGUT: | think that this is not an easy thing
to explain. And there is sa fuller explanation of it in --
VMR, DEWBERRY: Well, | probably woul dn't

understand it if you did.

MR KOGUT: Well, there's a fuller explanation of
it in the preanble to the single sanple notice that we put
out in 1998, not the joint one that we issued with N OSH but
the one that MSHA put out by itself inplenenting the
enforcenent policy based on single sanples. Now, that's the
one that was overturned by a court decision, which is one of
the reasons why we're going through this process.

But basically our position is that by averaging
those sanples that actually decreased the accuracy of our
sanples in the sane way that Dr. Weks was tal ki ng about
because of biases that are introduced by averagi ng sanpl es.

VMR. DEWBERRY: Yeah.

MR, KOGUT: The principle of issuing a citation
when the average of those five sanples was at |east 2.1, and
that's when they did it because we were just using one digit
to the right of the decinmal place. So when the average was

2.1 or above then our citation was i ssued. that was kind of
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established as a | ongstanding practice, and it wasn't based
on any formal determ nation of what the confidence |evel is.

One way of interpreting it though is that since we
were requiring 2.1 or above that we do have sone | evel of
confidence that the standard was actually exceeded in at
| east one of those locations or shifts where a sanple was
collected, at |least one of them So there is an
I nterpretation you can place on that 2.1 that says, yes, we
had a sufficiently high level of confidence. And the
average cones out to be that 2.1 that we have a high | eve
of confidence that at |east one of those five exceeded the
st andard.

As | say, this is not a sinple thing to explain.

VMR, DEWBERRY: Yeah.

MR KO&UT: And it's discussed in a |lot nore
detail in that 1998 preanbl e.

MR, REYNOLDS: | just wanted to say the 1998
preanble is still, we can still |ook at that 1998 preanble
because the reason we're going through this process now on
single sanple is not because there was any substantive
problemw th any of that, the information that we published
in 1998, it's just that the court said we had to go through

anot her procedure, which is what we're doing now, to do this
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as a mandatory standard under the Act rather than as a
notice. So that all the information that was published in
1998 about the enforcenent policy would still be relevant to
t hese issues.

MR, DEWBERRY: | guess that leads ne to a
question. And maybe it's for the counsel. Ws that one, |
mean 2.1 |l evel of confidence ever challenged in court as far
as an operator?

MR, NI EWADOVSKI: Yes. Yes, it was chall enged.
Can you tal k about the case, Tonf

MR, KOGUT: Let ne just address the first part of
your question while Tomis figuring that out. Renenber that
the, you know, that 2.1 confidence |evel that you get when
you're tal king about 2.1 that comes from an average of five
sanples. So, you know, that's different fromwhen you're
tal ki ng about a single sanple. And if there were no bias --
and our position, as | said before, and | agree with Dr.
Weeks on this point, is that by averagi ng sanples you
actual ly decrease the accuracy of the whol e process.

MR, DEVBERRY: | agree.

MR, KOGUT: Because you're introducing potenti al
bi ases. But if there were no biases then by averagi ng

sanpl es, say we were able to take sinultaneous sanples
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somehow, taking it exactly the sane | ocation and you average
them together, or you were able to do that sonehow, then you
could get away with a smaller margin of error than if you
were dealing with one sanple.

Now, |'m speaki ng hypothetically because we don't
-- there's really no practical way of doing that. But if
you were sonehow able to do that and take those sinultaneous
sanples all taken in exactly the sane |ocation then you be
able to get away with a smaller margin of error. But you
can't do that.

Another thing is that in order to get a high | eve
of confidence there's nore than -- there are other ways you
can get a high level of confidence besides just getting that
2.33. For exanple, | said before that if on one of our
repeat sanples, say we go in there and we get a sanpl e of
2.1, okay, and that triggers sonebody com ng back and taking
anot her sanple. And say that second sanple cones in at 2.2,
now that mght trigger the verification process so we'd go
in and reverify the whol e plan.

Now, let's say that the verification plan for sone
reason was, the operator was able to actually conply with
that verification plan and when we did that verification

sanpling the plan did in fact get reverified. And then we'd
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go through -- go to conpliance sanpling again and the sane
t hi ng happens all over again, you get a sanple of 2.1 on the
conpl i ance sanpl e.

Now you' ve got three conpliance sanples that were
all greater than 2 but less than the citation threshold
val ue for an individual sanple. But keep in mnd that that
citation threshold value, that 2.33, that applies to an
I ndi vi dual sanple, not three sanples and certainly not four
sanples. |If you' ve got four sanples that are all at 2.05,
|l ess than 2.1, if you' ve got four sanples that are greater
than 2.0 that in itself gives us as high |level of confidence
that sonething is, you know, that they' re out of conpliance.

So, you know, even if triggering the
reverification process didn't work for sone reason -- |
don't see any reason why it wouldn't work -- | think this
kind of situation would be caught in the reverification
process. But for the sake of argunent even if it didn't
work then we would be able to get a high | evel of confidence
that the m ne was not conplying just based on repeated
sanpl es that are above the 2.0 limt but below the citation
t hreshol d val ue.

Just as, you know, in the opposite of that or the

other side of that is that during the verification process
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we're doing the sane sort of thing. |If all of the sanples
for the different occupations cone in below the critica

val ue for one shift which is down around 1.7 sonething then
that could reverify the plan on one shift. But if sone of
those sanples cone in, say, at 1.8 or 1.9 then the plan wll
not get verified on one shift and we go to another shift of
sanpling. And if we get repeated shifts where they' re all
all the nmeasurenents are below the 2.0 limt then it's
possible to verify the plan based on those nultiple sanples
even though they're above the 1.72 critical value as |ong as
all of themare belowthe 2.0 mlligram standard.

So in other words there's nore than one way to
verify a plan. And by the sane token there can be nore than
one way to achieve a high I evel of confidence that the m ne
I's not continuously or the MMJ is not continuously in
conpl i ance.

MR DEWBERRY: | guess in response to your answer
| guess it raises another question on the reverification
process of each location. And I'mreferring to the
|l ongwal I's in general with the JimWalter operations which
the seam and height vary at any given tine. Sonetines
you're able to get under what we call the m ddl e man

Soneti nes you have to take the top which nakes a difference,
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a devi ation between sonetinmes 5 foot of height. 1've seen
it get down as |ow as 46 inches with those | ongwalls and you
have to start taking top then, which produces nore quartz.
You're cutting a lot of rock then.

And if you only sanple six tinmes per year is there
going to be any criteria or is there anything that gives you
enforcenent power or the authority if the height and seam
and great deviations change that you can cone in and sanple
nore often than the six tinmes? O would that be at the
di scretion of the CM at that |ocation?

MR, SCHELL: That's a good question, Daryl. And
what we've tried to say is sanpling six tinmes a year
bi nronthly sanpling as a mninmum There are other things
that should trigger additional sanpling. So there is
nothing to prevent us fromcomng in.

One of the things that we put out is guidance to
our districts is in fact when you start cutting rock that's
an area where we should be in sanpling. So to be specific
to your question, the six tines we said was m ninum |f
there's a reason to go back nore often, we need to do that.

VMR, DEWBERRY: | understand that. And | guess it
| eads me to anot her question. And |I've heard today and

| earned today as a result that we have been able to put on
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90 additional mners -- | nean CMs to inspect the m nes and
to enforce | guess these new pronul gated rules. |s that
based on the six shifts per operation or would it need

addi tional funding to go back as needed because, you know,
the -- and | guess what you'd have to do is get a plan at
each | ocation, one for taking the m ddle man, one for
letting it fall in.

You know, you've got so many mtigating
ci rcunstances at sone of these operations. In the Show
Creek operation, for instance, that height is unbelievable.
And the pitching seans, | don't know how they do it. 1|'ve
never cut in that type of coal before, but it's up and down.
It's unbelievable. It's sonmething Iike you' ve never seen.
And | woul d encourage all of you to go down there and | ook
at it.

But | can foresee so many problens and vari ances
when you approve a plan like that. And I'Il get on into
some other issues in a mnute. But once it's approved and
you're only going to sanple six times, fromthat day
forward, you know, the conditions, the mning conditions
change daily there. And | think that that should be -- and
| don't recall in reading the pronul gated rul es where you

have the -- | think nost of what |1've read is policy and not
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enforceable as far as the rulemaking. And that's one thing
that | woul d encourage the panel to do, if you're going to
wite sonething, be able to put sone bullets init to
enforce it.

| nmean these operators and sone -- you know, not
just the operators but some things if you can't enforce it
why put it in there?

That | guess raises --

MR. NI CHOLS: Daryl.

MR, DEWBERRY: Yes?

MR, NI CHOLS: How nuch nore tinme to you think
you' re going to need?

VMR, DEWBERRY: |'m about to wrap up right now, M
Chai r man.

MR, NI CHOLS: Okay. W need to decide on whet her
we're going to work late or go tonorrow, so.

VMR, DEWBERRY: Well, | would have been through a
long time ago but | --

MR. NI CHOLS: You can have all the tinme you want.

| just need to --

VMR, DEWBERRY: | understand.
MR NCHOLS: -- figure it out here.
VMR, DEWBERRY: | guess in getting back to it, and
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|"ve deviated sonmewhat fromny notes, I'Il just read it
right quick and we'll get on.
| say conply with the '77 Act. 1've already

referred to that. You're charged with pronul gating the
rul es that conply and conplenent the '77 Act, not rewite
it, not legislate it. The Act is clear and unanbi guous.
What you're charged with and what |'ve heard today is that

we financially cannot afford to enforce the Act as it is

ri ght now.
MR. NICHOLS: Wait a mnute. No, that's --
VR, DEWBERRY: Maybe | m sunder st ood.
MR. NICHOLS: No, that's not.
VR, DEWBERRY: You' ve got noney allocated for?
MR, NI CHOLS: W' ve got noney allocated, these 90

addi ti onal positions were to allow MSHA to do binonthly
sanpl i ng.

MR DEWBERRY: Ckay.

MR. NICHOLS: And sone additional anount of
sanpling. | mean we have sone additional resources with
m nes closing and things |Iike that.

What | said was that if MSHA took over the
operating sanpling programsanple for sanple, that just a

rough figure would nean that we woul d need an additional 200
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peopl e, and probably about $20 mllion.

MR. DEWBERRY: Yes, sir. That's what | understood
you to say. And, in conclusion, you know, |I recomrend that
we, whatever it takes. | don't think the Act, and |'ve read
fromfront to back, says this Act is restricted to a m ninmum
anount of |egislated or approved financial. You' re charged
with doing that. Watever, you know, we need to do to see
that it's done, | think that we'll certainly help you.

We've cone to the aid of MSHA on nunerous occasions to nmake

sure that you have the resources to fill the intent --
fulfill the intent of the Act. But these pronul gated rul es
don't do it.

And what | -- maybe | m sunderstood, but if we

took the recomendati ons of the Advisory Conmttee then in
all 20 recommendations that it would cost an additional $20
mllion and take 200 people to enforce it. O correct nme if
I"'mwong there.

MR. NICHOLS: | don't know about all the
recommendati ons but | was speaking specifically to taking
over operator sanpling sanple for sanple.

MR, DEWBERRY: (Okay. Again, we need full shift
sanpling not 480 m nutes.

We appl aud the single shift sanpling, not
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aver agi ng.

We need continuous nmonitoring in line wth what
Nl OSH, even if we have to appropriate noney to get there. |
think that it would curtail Black Lung di sease as we know it
today. W know what the environnment is.

So many tinmes |'ve gone to a Black Lung hearing
W th sonebody that | know wasn't sanpl ed, maybe hadn't ever
been sanpl ed, worked outby drilling the roof or sonething
| i ke that and to hang cabl es or pipe on, and cone back and
they' ve got Black Lung. That's what happened to Scott
Chappell. He wasn't working in the face. | don't think he
ever had a sanple, dust sanple in his 15 years of
enpl oynent. And that's unbelievabl e.

But when he went to the Black Lung hearing, ny
gosh, they said you didn't get it here. Mist be from
snoki ng. The boy never snoked. 33 years old. And he
finally ultinmately got it. But |I've been to so nany where
if there is not paper to showthis fellow wasn't working in
that type of environnent, and the Congress and MSHA
guar antees that you're not going to get -- and |'ve heard
this argunent fromoperators so nmany tines, that he wasn't
exposed. Look, there's not a citation onit. Well, these

peopl e they usually cut them open, usually, to find out when
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they've got it after they' ve deceased.

Again, policy is not enforceable. ALJ won't hear
you. You know that.

As far as the airstream hel nets, again you all saw
how heavy they are, how hard they are to wear. Wen they
first came out in the early '80s our people |liked them at
JimWilters till they got down, and you think it's heavy
Wi th your neck straight and standing up, that's fine. But
when you have to get down on the |longwall shield and wal k
like that for 10 hours on a 1,000 foot face, I'mtelling you
It causes back injuries, neck problens and everything el se.
The thing is too cunbersone. And God hel p these boys that
chew tobacco and spit. | nmean it is a terrible sight. Al
the time I know that we've had people go in had to shave
their beards to go in under apparatus. And maybe that woul d
be the answer. But those people don't wear themnow, they'd
rather work in the dust because it's too cunbersone to get
down. You've got to take it off to | ook under a |longwall or
what ever .

Gentlenen, | would, and ladies, | would ask you
all to take the Advisory Conmttee recommendati ons, go back
to the table. And if you need the assistance of the United

M ne Workers to get nore noney appropriated | think we just
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made an endorsenent here lately but we'll certainly go to
that well. But | think you' re charged wth conplying with
this Act that we've been promsed. And that's what we
expect you to do.

MR, REYNOLDS: Daryl, | just, | thought I
under stood you to say at the beginning that Dw ght Cagle had
passed away since |ast Thursday?

MR. DEWBERRY: No, sir. A friend of mne and
Dwi ght Cagle's. He let nme know that the fell ow, when we
were in Prestonsburg, Kentucky, died of congestive heart
failure.

MR, REYNOLDS: kay. | thought | understood you

MR, DEWBERRY: And, no, he testified today.

MR, REYNOLDS: Dwi ght was here. He was in
Prestonsburg | ast Thur sday.

MR. DEWBERRY: Yeah. He was a friend of ours.
And he just passed away. However, he had Bl ack Lung and as

many ot hers do there.

And | et nme say one other thing, too. | w sh that
the panel would address these hard rock mners. | have a
synpathy for them | worked in a hard rock m ne sinking the

shafts at JimWalter Resources Nunber 5 and Nunber 7 with a
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junmbo drill. Can't hear real good today fromworking in
that environnent, even with earnmuffs on. 1It's |like being
around a full-time nmachine gun. But the dust is
unbel i evabl e too. And not one tinme in three-and-a-half
years that | worked for that underground devel opnent sinking
those shafts was | ever sanpl ed.

And | was a continuous m ner operator. And | was
trying to recall, | haven't been sanpled but tw ce, and I
was a continuous mner operator for about seven years at Jim
Wal ter Nunmber 7 M ne and don't recall but being sanpl ed
probably one tine.

So, thank you.

MR. NI CHOLS: Thank you, Daryl.

kay, we need to decide what we want to do here.
We have 12 nore presenters. The next 10 are UMWA
presenters. And we have two other fol ks that are not.

It's 4:40. The choices would be go to 5:00
o' cl ock, take a break, cone back and go |longer. W have the
roomfor as long as we want it. O we could break at 5:00
and resune in the norning at 8:30.

Is there anyone that woul d have a probl em com ng
back at 8:30 in the norning? |s Scott Boylen here? Wuld

you have a problemin the norning?
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MR. BOYLEN: That's fine.

MR, NI CHOLS: Ckay. John told ne how to pronounce
his last nanme but I'Il probably pronounce it wong. Yes,
are you okay for the norning?

MR, DE BUYS. |'m okay.

MR, NI CHOLS: Ckay, let's go to 5:00 o' clock and
we'll break then and resune at 8:30 in the norning.

Go for another hour? GCkay, let's, yeah, how about
let's take a --

MR WLSON: [I'mafraid if we don't continue sone
toni ght because of the length of sone of the testinony we're
going to be getting into sone flight problens.

MR NCHOLS: W'Il go as long as you want to.

Let's take a 10 m nute break right now, cone back
and we'll go at least till 6:00. And then we'll decide if
we want to go | onger then.

(Brief recess.)

MR NI CHOLS: COkay, let's get started back. |Is
Dan Spinnie in here?

MR SPINNIE:  Yes.

MR N CHOLS: Cone on up, Dan.

STATEMENT OF DAN SPINNIE, UNI TED M NE WORKERS OF AMERI CA,
LOCAL 2161
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MR SPINNIE: M nane is Dan Spinnie. |'mfrom
Local 2161, Coulterville, Illinois, where |I've been a safety
commtteeman for ny |ocal since 1980.

Last week | was at the hearing at Prestonsburg,
Kentucky, and we heard frommners fromthe east, southeast,
m dwest. We heard conplaints on the rules as foll ows:

Many MSHA proposals are contrary to both the Coal
M ne Respirabl e Dust Task G oup of 1991, the Advisory
Commttee on the elimnation of Black Lung.

We heard conplaints on the nunber of sanples
t aken.

We heard conpl aints about nothing in the |aw only
I n the preanbl e about mners' representation and
participation and none in the proposed rules.

We heard of single full shift sanpling.

The Task Group of 1991 believes that the existing
operator sanpling program can provi de adequate assurance
that mners will not be exposed to unhealthful respirable
coal mne dust until continuous nonitoring is feasible if
appropriate inprovenents are nade in the program The Task
G oup of 1991 recommended and spelled out that current
regulations limt the duration of sanpling for the entire

shift or 8 hours, whichever is less. As a result, mners
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who work on non-traditional shifts of nore than 8 hours are
not being adequately nonitored under the existing
regul ati ons.

The Advisory Commttee of 1996 al so concurs with
t his.

We heard from mners who said there was no
provi sions for continuous dust nonitoring for dust.

We heard frommners that there was a very conpl ex
rule that was hard to understand.

We hard proposals to use adm nistration controls
ver sus engi neering controls.

We heard about the nunber of sanples going to be
taken outby and for Part 90 m ners reduced.

We heard about the way production was counted on
shifts.

The Task Group of 1991 reflects that of the
following: MSHA should redefine normal production shifts to
refl ect actual production during normal work cycles. The
agency should al so develop a neans to verify actua
production | evels of individual mning units. Again, the
Advi sory Commttee of 1996 concurr ed.

Al'l these conplaints and objections to these

proposed rul es and sone were for good reasons. Nunber one,
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the preanbl e on page 42124 states certain aspects of the
current respirable dust programlimt MSHA' s ability to
assure the adequacy of the dust control paraneters under
typical mning conditions according to two expert panels

whi ch reviewed the federal program designed to prevent Bl ack
Lung anmong coal mners. Both the coal M ne respirabl e Dust
Task Group established in '91 by the Assistant Secretary of
Labor for Mne Safety and Health, and the Advisory Committee
in 1995. The Task G oup found that MSHA's current program
did not pronote the devel opnent and inpl enentati on of
quality plans. The Task G oup determ ned that the use of

m ni mum production levels for evaluating the effectiveness
of dust control paraneters can result in marginal or

| nadequat e pl ans.

The Task Group concluded that current regul ations
limting the duration of sanpling to 8 hours do not provide
for adequate assessnents of respirable dust exposure during
non-traditional shifts of nore than 8 hours.

And you know at nost mnes now there is not such
thing as 8 hour shifts. Mst change at the face or so-
call ed hotseating. And also the rule needs to have
provi sion for operations that run through the weekend

because you all know as well as | do, and everyone in this
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roomfor that fact, that Saturdays and Sundays is open
season for some operations.

After review ng these rules and the preanble |
find a lot of themtoo discretionary wwth too many "ifs" and
"mays." For exanple, exanple nunber one, page 42149,
paragraph 2 of the preanble. "If you are cited under 75.371
for failure to conply with your approved plan, the District
Manager may," "may conduct an investigation." Again, too
discretionary. It needs to be put in the rule.

Exanpl e nunber two, page 42149, paragraph 3.

"Finally, the District Manager may," and there's that word

may, " "revoke your interimplan and wthdraw perm ssion to
use the admnistrative controls for conpliance purposes if
you have a record of nonconpliance with your interim
ventilation plan, or if MSHA sanples indicate that m ners
are not adequately protected.™

Wiich I eads ne to a question. The word "record,"
where do they get this record fron? Because we have no
record established.

MR, REYNOLDS: | think what you' re asking is what
does MSHA do if we don't have a record of their production

| evel s?

MR SPINNIE:  Yes.
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MR, REYNOLDS: W don't have production records?

MR SPINNIE:  Yes.

MR, REYNOLDS: In the text of the reg it says --
let me find it -- what we do if they don't have 30, records
of 30 production shifts, we go and we use the | owest | evel

MR. NI EWADOMSKI : There's a regulation at 70. 208,
"What if 30 shifts of production data are not available to
establish the verification production level?" That's in the
| aws.

And it says if we don't have 30 shifts the VPL
wi Il be the m ni mum production | evel achieved on a shift
that was sanpled to verify the plan's effectiveness. So
it'"s in there. And you're going to be held to it. Now, if
producti on happens to increase, okay, then we wll reverify
t hat pl an.

MR SPINNIE: | think, | think we ain't on the
sanme avenue on this.

MR, NIEWADOVSKI: Are you referring to the record
of nonconpl i ance?

MR SPINNTE: I'mreferring to page 42149,
paragraph 3 of the preanble where it says, "Finally, the
District Manager may revoke your interimplan and w thdraw

perm ssion to use admnistrative controls for conpliance
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purposes if you have a record of nonconpliance with your
Interimventilation plan.”

MR, SCHELL: And your question was? |'msorry.

MR. SPINNIE: Where does this record cone fronf

MR, SCHELL: That would cone from our sanpling.

In other words if we go out and find out that they're not
complying with their plan, you know, they'd be cited for
that. But if they keep doing it they're not going to be
allowed to continue to use that adm nistrative control.

MR. NI EWADOVSKI: And that information is what,
this is basically what we determ ned the penalties is in the
computer system Al the information is captured there. W
woul d review to see exactly, you know, how nmany
over exposures they've had, how many plan violations, all
that would be considered. That's the record we're referring
to actually.

MR, SPINNIE: COkay. Exanple nunber three, page
42149, paragraph 7, "Based on the dust paraneters that were
in use for the results of the conpliance sanples, dust
concentrations neasured by MSHA sanples, and the information
submtted by the operator regarding the types of corrective
action that were taken, MSHA nay elect to sanple the cited

entity to determ ne the effectiveness of your abatenent
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actions.”™ One again the "may" word.

To me and a lot of other folks that | discussed
this with, folks at our |ocal union |ast Sunday, at our
| ocal union neeting, we feel that it's too discretionary and
we need it in the rules. And we need a clear and obvious
rul e.

Exanpl e Nunber four, page 42150, paragraph 2. "If
the District Manager determ nes that your production exceeds
the VPL on nore than 33 percent of the production shifts

over a six-nonth period, then this may trigger the plan

verification process using a higher" level. And, again,
"may." Find this too discretionary with all these "mays" in
her e.

MR, REYNOLDS: Dan, | just wanted to speak about
what it says. W're reading things fromthe preanble. But
let me read you what it says in the actual text of the
regul ati on.

It says, "Wat nust |, the operator, do if |I am
cited for exceeding the applicable dust standard?" That's
the section we're tal king about in the preanble.

"If you are cited for exceeding the dust standard
you nust pronptly review your dust control procedures to

determ ne the cause of the excessive dust concentrations and
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take corrective action to | ower the concentration of
respirabl e dust to conply with the applicable standard and
notify the District Manager within 24 hours after
I npl enenting the corrective action. NMSHA will then sanple
to determ ne the effectiveness of your abatenent actions or
require reverification of your ventilation plan under
proposed Section 70.203. |If MSHA sanpl es denonstrate
conpl i ance you nust incorporate these corrective actions in
your mne ventilation plan. MSHA may reverify your
ventilation plan after determ ning that your dust contro
paraneters originally approved nmay be ineffective in
controlling the concentration of respirable dust in a
wor ki ng environnent of the MWJ under current m ning
conditions. |If they show nonconpliance, the D strict
Manager may revoke approval of your mine ventilation plan.”

MR. SPINNIE: Does this nean nust for the operator
or may for MSHA?

MR, REYNOLDS: The "nusts" are for the operator.
But there are situations where, | nean there may be
situations where it's not -- | nmean once they' ve done al
these things there may be no need to revoke the ventilation
plan. But MSHA will always have the authority to do that.

It's just a warning.
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MR, SPINNIE: Warning. OCkay. Nevertheless, you
know a | ot of tinmes you refer back to the preanble as policy
and the word "may" in there scares ne to death. Because
over the years |'ve seen contractor |anguage, |'ve seen |aws
that had "may" in it, and sonewhere down the [ine "my"
conmes back to haunt you

And, you know, | got thinking about that word
"may." And there under Part 70.2 of definitions |I don't
find the word "may." And so, you know, | looked it up in
the dictionary. And, of course, the first thing it says
It's the fifth nonth of the year, which that don't really
apply here.

But secondly it said "or is permtted."” That kind
of fits.

Thirdly, "will possibly.” Now that, that kind of
fits.

| guess in closing I1'd |like to say that we need a
rule that fills the needs of the mner. And you nust
understand that everything a coal mner has ever got in his
life he had to fight for it. You know, we didn't wake up
one norning and have two weeks' vacation pay. W didn't
wake up one norning and sonebody tell us that we was goi ng

to have a safe environnent to work in. W had to fight for
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And that, that's why we need sonething that fills
the need of the working mner, not one that fills the need
of corporate chiefs or Wall Street experts or politicians or
anyone el se that doesn't have to work in these environnents.
And mainly a rule that is discretionary free. And
"di scretionary"” according to the dictionary neans "freedom
of choice and actions.” Now that's pretty broad because
when you get personalities involved inspecting these m nes,
if it ain'"t in black and white too many things can happen.
It can help you and it can hurt you. And all I'm-- we need
a rule that spells it out.

That's all | have. Thank you for your tine.

MR, NI CHOLS: Thank you.

Brad Allen?

STATEMENT OF BRAD ALLEN, UNI TED M NE WORKERS OF AMERI CA,
LOCAL 1984

MR, ALLEN: Hell o.

MR. NI CHOLS: Hello.

MR, ALLEN: M nane is Brad Allen. | am UMWA
Safety Commttee Chairman for Local 1984, designated m ners
representative. | work at the Deserado Mne, 12 mles

nort heast of Ranger, Colorado. | have 12 years m ning
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experi ence and have worked in many aspects of the
underground m ning operations. | have worked primarily in
conti nuance m ning section but have al so worked in outby
areas, longwall faces, and amcurrently a belt exam ner and
fire boss.

I"d like to give a little background today on
nyself so you will understand one of the many reasons | am
here today. Both of ny grandfathers worked in the mning
I ndustry. One worked underground and one worked on surface
at | oadouts and driving truck. Both were diagnosed with
Bl ack Lung.

Wien | was a lad | would walk into the field to
hel p ny maternal grandpa change water. W would have to
stop 8 to 10 tinmes during the trip, and it was as snal
field, so grandpa could breathe. He |ater devel oped heart
probl ens and al so had to be on oxygen before it all got the
best of him

My paternal grandpa was not as bad as |ong as he
did his inhalers. In his |later years he would have to stop
to catch his breath just to walk fromthe car to the house.

And | am here today, as many of ny fellow mners
are, to ask that MSHA take a closer | ook at the proposed

rule and follow the Advisory Conmttee's recomendati ons
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nore closely and not | ose sight of the finding and purpose
portion of the Act. The rule, as proposed, is gutting the
Federal M ne Safety and Health Act of 1977. MSHA has seen
fit to actually increase the dust level that mners will be
exposed to which the Advisory Conmittee called for |owering
the dust level, allow mne operators to use PAPRs, to expose
mners to increased dust |evels beyond 2 ng, and reduce the
frequency and nunber of sanples and decrease conpliance
sanmpl i ng.

The Act has a goal of being technol ogically
I nduci ng, and the technology is avail able and feasible for
machi ne- nount ed and personal continuous dust nonitors. O
course, unless this is witten as a rule that is requiring
use of such technology in today's mnes, operators will not
"voluntarily conply.” Let's drag the mning community into
the next century and require the use of continuous dust
noni tors

The Advisory Commttee called for an effective
VMSHA t akeover of the m ne operator conpliance dust sanpling
program And MSHA's answer was to just elimnate the m ne
operator conpliance dust sanpling program which effectively
give us, the mners, a significant reduction in the nunber

of sanpl es taken.
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The Advisory Commttee called for a full shift
sanple. The 480 mnute rule still applied in al nost every
aspect of MSHA sanpling procedures in the proposal. M
shift is 600 mnutes and sonetines five, six or seven days a
week. Under the proposal | will allowed to breathe nore
dust than that |ucky guy who only has to work 480 m nutes
per day and also inhale that |evel of dust for the extra
shifts I"'mrequired to put in.

MSHA needs to keep this full shift definition and
concentration sinple and the sane | evel for every mner, and
that is nmeasure the actual dust that a mner sucks into his
lungs in the shift and keep the concentration the sane
regardl ess of the shift length. No tricky fornmulas that the
average Joe may not want to try and understand. And keep
the current 2 ng standard or reduce it as the Advisory
Conmi ttee recommended.

The Advisory Commttee called for environnental
controls to use, to continue to be the nmethod of controlling
dust. Control it at its source, not by using protective
equi pnrent that may or not be worn properly and is still
subject to scrutiny and to ny know edge has not actually
been | aboratory tested under |ongwall-1ike conditions.

Anot her possibility is the use of unidirectional
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cutting and sl ow the shear down and maintain it at a speed
that will allow the operator to conply wth the standard.

The Advisory Comm ttee opposed changing the Act
provi sions regarding the substitution of use of respirators
for environnmental controls. And MSHA's proposal to allow
reduced citation for having a "quality respiratory
protection program in place should be renoved. Plan
revocation, inspector presence and penalty assessnents are
what have historically gotten operators' attention. W need
to hold their feet to the fire, period.

The Advisory Commttee called for increased
mners' representative participation and this was
sidestepped in the rule and instead issued as policy. This
needs to be a hard, fast, black and white rule. The
proposed rule was al so clouded with policy which is not set
in stone like a black and white rule. MSHA should not | eave
any gray areas for operators to dabble in. Mke it a
regul ati on.

The verification of ventilation plans is a good
I dea. But as stated in the background information in the
Reqi ster that "evidence suggests that it is highly probably
that sone mners are overexposed to respirable dust on

shifts that are not sanpled by either the operator of MSHA "
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So plan verification will be under optinmal conditions, not

typical. To get approval and w thout frequent sanpling in
MSHA presence miners may still be subject to higher dust
| evel s.

For exanple, at our mne roadways seemto get
extra watering when dust sanples are conducted. | recommend
I ncreasi ng frequency of sanpling in MSHA dust paraneter
checks.

The verified production level is also a step in
the right direction. This should increase the validity of
actual values for the dust sanples that are taken.

In closing, | want to express gratitude to NMSHA
for recogni zing the need for the change in the dust contro
measur enent and verification and want to say that under the
proposed rule we may be forced to ask our senators and
congressnen to accelerate the federal Black Lung program
funding and nake it easier to obtain. | suggest that NMSHA
go back to the drawi ng board and create new rules that are
nore consistent with the Advisory Conm ttee recommendati ons.
Pl ease allow ny fellow mners and ny lungs to be in good
shape when we are ol d.

Thank you. | have a copy for you.

MR, NI CHOLS: Ckay, bring it up.
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Brad Peayn.

MR. PEAY: That's Peay by the way.

MR. NICHOLS: Wat is it?

MR PEAY: It's Peay.

MR, NICHOLS: Oh, okay. That's spelled "pay right
here" | guess.

MR, PEAY: P-E-A-Yis the way it's supposed to be
spel | ed.

MR. NICHOLS: Go ahead.
STATEMENT OF BRAD PEAY, UNI TED M NE WORKERS OF AMERI CA

MR. PEAY: Thank you. M nane is Brad Peay and |
work at the Trail Muwuntain Mne that seens to be one of the
topic mnes here today, owned and operated by Energy West
Mning. |'ve been a coal mner for 19 years. Approximately
14 years of it's been | ongwall experience.

| served on a mne rescue teamduring the Wl burg
m ne disaster in 1984 through '85. | currently serve on an
Energy West Blue Team and |'m UMM m ne comrtteeman and
union mne commtteeman. | was heavily involved with the
060 dust protocol that nost everybody's aware of that was in
effect. | and as well as Cam Montgonery played a big part
In that, making sure things were run right, proper on the

UMM | evel , making sure that the nen were cooperative.
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| sat through sone of the hearings when John Cuzar
and Bob Paxton cone out to get things going. | watched the
argunent of "we've tried everything we can possibly do. W
need the airstreanms.” | amthankful for John Cuzar for
standing up and telling them no.

As UMM workers, we knew that there was an
opportunity there to nmake the conpany responsi ble. W went
to the drawi ng board wth the conpany and ended up bei ng
able to conme into conpliance.

On the airstreans, which |'ve been asked to talk
about, a |ot about why I'mup here, when | first went on the
| ongwal | about 12 years ago it took ne a good two nonths
before | decided I'd wear them And | am thankful to the
conpany that it's a policy that when we are on that face we
wear them airstreans.

When NI OSH changed the filters in them airstreans
we were one of the first ones to conplain about them Due
to the changi ng circunstances and conditions that we have at
the mne we are in extrenme dust conditions. Sone of the
dust sanples were way off the record during the protocol
Condi tions changed fromday to day through the top. The
dust floating off the tops of the shields, you can't see the

shear operator downw nd fromyou from 10 shi el ds away.
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When we finally got used to the 060 testing and we
came into conpliance MSHA | eft and things started to go back
the way it was. | amhere to tell you that there are sone
things that |I've witnessed, sone things that |I've seen that
| would like to see MSHA hold the operators responsible for
the things that go on

They have threatened our shear operators by
hol di ng the tram speed down during sanpling. | have watched
our shear operators wal k away as your MSHA inspectors have
pl aced them punps on them wal k down the pan |ine, cover
themover with their jackets. Now, if this is going on in
our union mne, what's going on in the non-union mnes?

| have stood toe to toe, face to face with a
coupl e of people ready to duke it out on the |ongwall over
this. | don't think our coal mners are educated enough on
how dangerous sl ope dust is. The operators have
Intimdated, "W're going to | ose our contracts. W need
the coal comng out.” [|'ve watched them pay overtine to get
good sanples. Please nake themresponsible. [It's our
l ungs. We're the ones down there doing the work. |It's easy
to be out on the surface and call in on a mne phone and say
How are we doi ng? W need nore coal. W don't care about

the dust it seens to be.
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There are tines when we are due to MSHA comng in
that things start com ng back into working order. The dust
sprays are starting to work. But it's not until MSHA s due
for their sanples.

' ve wat ched inspectors ignore things. MSHA
I nspectors need to be nore responsi ble about what's going
on.

MR. NICHOLS: Could you say that again.
| nspectors ignore things?

MR. PEAY: Inspectors, |'ve seen inspectors ignore
things. Turn around and wal k off on these sanpli ngs.

MR, NI CHOLS: Like what? Like what woul d they be?

MR. PEAY: They've seen these dust sanples where
t hey' ve been pl aced under jackets.

| am t hankful John Cuzar didn't |et them have them
air sanpler -- airstreans.

Conditions change fromday to day in our mne. In
our mne also during the sanpling periods it's amazing how
the outby traffic has stopped but on a regular day to day
basis it continues. W've had people in belt drives that
have never been sanpl ed.

You know, and another thing that's on this

tonnage, these 8 hour days versus these 10 hour days, they
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come in and sanple for 8 hours, start them punps before we
go in the mne. They pull these punps off these guys, turn
them off outside. And we've still got two hours, over two
hours of mning left. After them punps leave it's start,
let's gag it. Things change as soon as the punps are gone.
| believe that through admnistra -- or

engi neering controls the dust problem can be taken care of.
It's been proven. |'ve seen it. |'ve witnessed it.

s there any possible way MSHA could conme up with
ways to educate the coal mnes -- the coal mners on how
| nportant the dust is?

What good are the laws if we don't enforce them
now? |f they're policies, how are you going to enforce
policies to make the coal operators responsible? It's been
addr essed here today.

| have the possibility -- | have one son that
works in the coal mne. | have a possibility of nore sons
wor ki ng the coal mne. Please help us save them Thank
you.

MR, NI CHOLS: Thank you.

MR SCHELL: Brad, | will tell you the, I wll
pass on your comments about educating the mners. W put a

|l ot of effort into devel opi ng hazard awareness materials for
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mners on silicosis and Black Lung. And if that's not
getting to you we'll nake sure that does.

MR. PEAY: |I'maware of that at our mne. But I'm
worried about the non-union mners. These coal operators
who are thriving on pulling in the 19, 20 year old nen,
young nmen. The young man that was killed at WI Il ow Creek
here two weeks ago, two little children. Does he have any
i dea how, what the dust did to hinf It's the non-union
mnes. Now that they're getting ready to cl ose Trai
Mountain down am | going to be able to go to a non-union
m ne and be able to enforce what | know as a worker?

MR, NI CHOLS: Ckay, thanks.

Bobby LaBl euw. How cl ose was that?

STATEMENT OF BOB LaBLEUW UNI TED M NE WORKERS OF AMERI CA,
LOCAL 1984

MR LaBLEUW H . |'m Bob LaBleuw. And |I'm from
Local 1984 out of Deserado M ne, Ranger, Colorado. |['ve
been a belt repairman with themfor 11 years underground.
And | had a bunch here | was going to read off but
everything seens to have been covered pretty good today.

For the sake of this tinme I'd just like to state
for the record that our |ocal stands behind the rest of our

uni on brothers who's testified today, we stand behind
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what ever they've said today. And that's the dust standards
need to be lowered, no raised. Single full shift sanples
shoul d be that, full shift, whether it's 8 10 or 12.

I"d like to see you put a high priority on getting
the continuous dust nonitors. | don't know how you do high
priorities in MSHA or whatever, NIOSH  And one ot her
concern is |l ooking out at nore sanples on the outby areas,
nore DAs. | think that's a big problem

And | just want to urge the panel to take the
recommendati ons of the Advisory Commttee and go back and
re-do this a little bit, fine tune it.

And that's all | have.

MR, NI CHOLS: Ckay, thanks.

Larry Pasqul e.

STATEMENT OF LARRY PASQULE, UNI TED M NE WORKERS CF AMERI CA
DI STRI CT 20, ALABANA

MR, PASQULE: Good afternoon. M nane is Larry
Pasqule. 1'mUMM District 20 in Alabama. | amalso a
District 20 board nenber

And | was at the Prestonsburg, Kentucky hearing
| ast week. | made sone conmments and asked questions to this
panel. And after listening to what was said by both the

peopl e who gave testinony and the panel | went back to ny
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district in Alabama and attended sone | ocal union neetings
this past Saturday and Sunday and gave the nenbership an
update on what was said by coal mners and the panel

The nenbers in Al abana asked nme to cone here today
and make a few statenents on their behalf. W went over the
Advi sory Commttee, went over sonme of the discussions and
some of the proposed | anguage or sone of the proposed rule.
They wanted ne to express to you, the panel, that they were
in favor of the Advisory Commttee' s reconmendati ons,
especially Nunmber 6 which gives a wal karound right, Nunber
8, nore research, especially Nunber 14 dealing with the
construction workers, especially in shaft and sl ope, Nunber
19B and C on the dust sanpling aspect for the coal mners to
basically do the dust sanpling and to be part of the dust
sanpl i ng.

Coal mners in UMM District 20 after nyself
listening to the talk earlier by the gentleman fromDi strict
12, UMM District 12, President of Local 2161's letter that
he had sent to MSHA, that basically echoes what's being said
in the neetings that | attended with ny nmenbership this past
weekend. And | support that gentleman's letter that he
mai | ed of f to MSHA

And the question was asked, | know | asked it | ast
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neeting to the audi ence when we were up in Prestonsburg, if
coal mners wanted to play a big part in the sanpling? A
|l ot of themtold nme yes. Again, a lot of themtold ne yes
this past weekend at a |ot of the union neetings. And I
attended three to be exact.

And, you know, |'mnot a negative type person.
Always try to | ook at sonme type of a positive. And but I
woul d like to, and | spoke about this | ast week in Kentucky,
but I would just like to rem nd the panel, if we would all
just work together for the health and welfare for the coa
mners a |lot can be acconplished. Let's |ook at the
technol ogy that's avail able out there by both MSHA and
Nl OSH. And statenents have been nade by both agencies the
technology is there, the nonitoring systens are there to
nmoni tor dust levels. What we have to do, |adies and
gentl enen of the panel, is nake it a regulation, a
governnent regulation. The technology is there for the
machi ne- nounted type stuff to nonitor the dust levels for
respirabl e dust.

Again, | believe you renenber the testinony given
by one of the construction workers that was there. And |
want this again on the record. Renenber M ke Nelson's

testinony | ast week, the construction worker who worked in
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the shaft and sl ope. Those people have nothing to really
protect them | urge you to go back, | ook and adopt at
| east Advisory Committee recomendati on Nunber 14 for those
construction workers. Those boys need sonething. They're
working in a 14-foot round hole with those drills.

| know Daryl Dewberry spoke on it a little bit.
He'd done that type of work. | inspect those shafts all the
time. | don't know how those guys do it. | really don't.

We have sone good inspectors in district, your
District 11 that help us out in safeguards for those people.
But we need | aw. Safeguards aren't going to get it.

W're in the process right now of putting sone
saf equards together to sink a shaft at JimWlters Nunber 7
mne. It's going to be pretty close to 2,300 feet, that
shaft. R ght now we've conpl eted one at nunber, JimWlters
Nurmber 4. 1t was 1,800 and sone odd feet. O at Jim
Wal ters Nunber 5 right now they're probably about 280, 300
feet fromconpletion of the Nunber 5 shaft. W have a | ot
of that shaft and sl ope type work in Al abanma and we need
some laws for ny people, especially in shaft and sl ope.

W need the rules to protect the coal mner from
coal mne dust, a rule requiring the use of nodern

technology that's waiting to be used to save coal mners'
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lives and protect them from bl ack | ung.

A lot of this has been told to ne by the people
this past weekend. [|I'msure this weekend when | attend sone
neetings they're going to ask me what went on in Utah. And
Il wll tell them

This panel needs to |listen to what has been said
at all the hearings and follow the Advisory Conmmittee's
recommendations. Again, I'mgoing to say for the record, as
| said | ast week, renenber Congress' intent in passing the
Coal Mne Health and Safety Act is clearly spelled out in
the Act's first sentence: to protect the health and safety
of the mne industry's nost precious resource, the m ner.

Pl ease, gentlenen and | adies, renmenber that. And thank you
for your tinme and allowng nme to speak. Thank you.

MR, NI CHOLS: Thank you.

Randy Kl ausi ng.

RANDY KLAUSI NG  Good afternoon

NI CHOLS: Good afternoon.

RANDY KLAUSI NG  Are you guys tired yet?
NIl CHCLS:  No.

RANDY KLAUSI NG  Conme on. You are too.
Nl CHOLS: Say what ?

2333333

RANDY KLAUSI NG You're tired.
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MR N CHOLS: OCh, no. I'mlike a --
MR, RANDY KLAUSING | can see it in your eyes
MR NI CHOLS: I'"'mlike a John Deere tractor, nman,

| just keep poundi ng.

MR. RANDY KLAUSING Is that right?

MR N CHOLS: Yes.

STATEMENT OF RANDY KLAUSI NG UN TED M NE WORKERS OF AMERI CA

MR, RANDY KLAUSING M nane is Randy Kl ausing. |
work at O d Ben Coal Conpany, Coulterville, Illinois. 1've
been a mner for 25 years, UMM mner for 25 years. | just,
a lot of questions.

| was at the hearing | ast week in Kentucky. |
went over this stuff again still having a hard tine soaking
this stuff in. 1've got sone questions on your NMSHA's
bi nronthly sanple, five or nore mners if available. Wat
does that nean, "if avail able"?

MR, SCHELL: On sone sections just that there just
aren't five mners available. The best exanple | can give
IS in anthracite.

MR. RANDY KLAUSI NG  Ckay.

MR, SCHELL: Where there may not be five people on
the section. Most of the sections we, you know, would have

that. But if they're -- if the crewis less than that we
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woul d sanpl e as many as we coul d, Randy.

MR, RANDY KLAUSI NG Ckay. On another question |
got, the abatenent, if the abatenent, if managenent fails
once MSHA cones in to abate a citation what happens to the
pl an?

MR, SCHELL: As | nentioned this norning, if --
since that plan was verified since if that plan, those
control paraneters were supposed to be on-shifted prior to
production, if that plan fails the first thing we're going
to look at is what's wong with that plan? And that could
force us to tell the operator you need to go back and
reverify your plan.

Since we're doing the sanpling if we believe
sonet hi ng el se happened, for exanple, they ran into a really
uni que condition or maybe a m ner was putting thenselves in
a position that they shouldn't have, in other words if we
don't believe that the plan is bad we'd go back and j ust
sanpl e to check that.

For the nost part what we're |ooking at is when
you go out of conpliance we're wondering what's wong with
t hat pl an.

MR, RANDY KLAUSING Ckay. On, we tal ked earlier

with you and | understood it nore after you guys expl ai ned
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It with your percentage on your new plan, |ike you know
second shift was the exanple, if it was the highest that's
what we're going to go with. You know, that's great, you
know, because usually I'ma day shift examner. [|'m
chairman of safety. I'mwth the inspectors all the tine.
We've never that | could renenber been sanpled on seconds or
thirds. And that's where the production is, which is good.
| appl aud you guys for doing this because that puts
everybody in the park.

I f once you have that stat where we've got the
anount that we need for this plan to be approved, once the
I nspector cones in and inspects or puts his punps on, which
Is going to be day shift nine chances out of ten, which
really don't nake any difference because you have the plan
it's got to be there, if he don't exceed that, if he's bel ow
that | evel there, what happens? Do we |ook at the plan
gai n?

MR. SCHELL: |If he doesn't exceed that? You nean
if the plan conmes in in conpliance?

MR, RANDY KLAUSING Yes. And he's got, for
I nstance, you have X anount of tons that he has to be in
with this plan that he has approved and he does not get that

with his sanple, what happens?
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MR, SCHELL: Wat we'd be doing, Randy, is trying
to figure out what was happeni ng.

MR. RANDY KLAUSI NG  Ckay.

MR, SCHELL: For exanple, let's say that a plan
had been approved at 1,000 tons, we cone in and sanple and
they reach 500 tons. And the dust level is 1.9. W need to
figure out what happened there because that plan's been
verified at 1,000 tons. |If you're at 500 tons you shouldn't
be at 1.9. So we'll be nmaking a judgnent.

Remenber, since we're going the sanpling we're

going to know what plan paranmeters were in place. W'l

know what's in the plan. W'IlI|l be able to conpare those.
We' I | know what production |evel the plan was verified at,
what the actual production |level was. W'I|l be able to tell

where the mners are.

So what we'd be doing is |Iooking and sayi ng, okay,
what woul d we expect the dust levels to be based on what we
saw? And if we find these discrepancies then we need to go
back and figure out what's happeni ng.

MR, RANDY KLAUSING So will we sanple again?

MR, SCHELL: We could or we could notify the
operator they have to do plan verification again.

MR, RANDY KLAUSING And such as if it's -- what -
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- See, that's what | don't understand.

MR, KOGUT: Before you go on could you clarify one
thing in your question? Are you talking about the
production | evel not com ng in above the verification --

MR. RANDY KLAUSI NG Right.

MR, KOGUT: -- VPL? O are you talking about
doing verification sanpling or doing conpliance sanpling?

MR, RANDY KLAUSI NG Both, regardless. Both of
t hem

MR, KOGUT: Okay, well it's two different
situations.

MR RANDY KLAUSI NG Okay. Expl ain.

MR KO&UT: If, well, I'll handle the
Interpretation part and then you can tal k about the
conpliance verification. |If it doesn't cone in at or above
the VPL during verification sanpling then that will not
count as a verification sanple.

MR, RANDY KLAUSING So we just keep continue
sanmpling until we --

MR, KOGUT: That's right. You keep. Then the
I nspector woul d have to cone back on another shift again.

MR, RANDY KLAUSING How long will this consist

of, weeks? Months?

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

323

MR, KOGUT: Well, for the nost part it shouldn't
t ake --

MR, RANDY KLAUSING Is there a tine period?
That's what |'masking. |Is there a tine period? If he
cannot exceed what his plan is saying he's wanting to do
MSHA keeps comi ng back until he does exceed that? |Is that
the way | understand it?

MR, SCHELL: O wuntil we di sapprove the plan.

MR, RANDY KLAUSING O wuntil you di sapprove the
plan. And then they have to cone in and subnit another
pl an?

MR. SCHELL: Yeabh.

MR. RANDY KLAUSI NG What's that consist of?
Because you're taking his average of the 30 shifts
producti on.

MR, SCHELL: Well, then they're going to have to

make changes and cone into conpliance. |If they can't verify

their plan, okay, and normally we're tal king a continuous
m ner section, they don't have a choice, they have to have
an approved plan or they don't mne. So if they can't
verify their plan at their VPL they're going to have to do
sonet hing, either introduce nore controls or cut their

producti on or whatever
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MR, RANDY KLAUSING Well, that's what I'mtrying
to find out. If they can't neet that so they lower it? |Is
that how they're going to?

MR. SCHELL: O do nore controls. 1In our view we
think that the control technol ogy exists.

MR, RANDY KLAUSI NG Ckay, let's say we're not
going to do the controls, we're just going to, we're going
to tell you, MSHA, that we won't |oad that nuch coal ?

MR, SCHELL: They could do that.

MR, RANDY KLAUSING And that woul d be approved?

MR, SCHELL: If they verified their plan.

MR, RANDY KLAUSI NG That's when you guys test,
they' Il cone in and say, okay, we've got an inspector, he's
going to do his dust. W're not going to |oad the coal |ike
we do before. They could do that?

MR, SCHELL: Uh-huh. But what they do, Randy, but
what they do is every shift they produce they have to keep
records.

MR, RANDY KLAUSI NG  True.

MR, SCHELL: So if they're playing a gane on us
we're going to find out very quickly.

MR, RANDY KLAUSING Well, yeah, they are.

Because if they can't control their dust and you just said
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I f they cone back and say, well, we won't load, we'll drop
our production.

MR. SCHELL: Well, we'd have to be confortable
that their plan's okay. | nean if they just sinply say
we're not going to put any controls in place and drop our
production our answer is no. Here are sone things that you
can do. You need to increase your water. You need to
I ncrease your air. So we don't give tentative approval to
that plan if we think they're gamng us. W don't give
tentative approval to that plan for verification unless
we' ve got sone reason to believe it's going to work.

MR, RANDY KLAUSING So each tine as it goes on,
as it goes on days, nonths, nonths, nonths, nonths, you guys
are still going to nonitor their production sheets?

MR, SCHELL: Yes. That's why we want that
production, every production shift on every MW kept for six
nont hs.

MR, RANDY KLAUSI NG So once, and you guys are
going to cone in and inspect these areas just |ike you do
your di esel books and el ectrical books and stuff |ike that?

MR, SCHELL: Yeah, part of the dust, part of our
sanmpling will be to |ook to see what their production has

been.
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John made the point we're verifying that at the
10t h hi ghest production.

MR, RANDY KLAUSI NG Yeah, which is great. Wich
IS great.

MR, SCHELL: Yeah. Wich neans we expect
periodically to see production above the VPL. But if you
start getting to the point where 50 or 60 percent of your
production is above the VPL and they're comng in at 1.9,
there's sonething wong. You need to go back and verify
your pl an.

MR, RANDY KLAUSI NG Nobody is going to get a plan
verified at 1,000 tons and product at 1,500. | nean --

MR, SCHELL: Well, yes.

MR, RANDY KLAUSING -- that ain't gonna

MR, SCHELL: True.

MR, RANDY KLAUSI NG Ckay, now we got with this,
and this, | still, I still don't understand this and people

at my mne don't understand it. You guys on abatenent tine,
iIt's a full shift that the inspector is going to be there
with his punps, on abatenent? That's the only tine? Beside
t he approval of the plan?

MR, SCHELL: That's right.

MR. RANDY KLAUSI NG But then | heard this trave
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MR. NIEWADOVSKI: The full shift nmeans full shift
that includes travel tine. That's portal to portal.
Verification for abatenent, reason for abatement that is
full shift. W want to nake sure that the controls that the
operator inplenents do in fact maintain concentrations at or
bel ow the standard for the entire shift. So we're assessing
t he accuracy of the controls.

MR. RANDY KLAUSING So once he's in there if
they' re working 10 hours, 9 hours, that inspector is going
to be there until that shift is done?

MR. NI EWADOVSKI : The full shift.

MR. RANDY KLAUSI NG The full shift. Guaranteed.

MR. NI EWADOVSKI: -- 11 and 12 hours.

MR, RANDY KLAUSING Ckay. All right. Let's see
what el se | have here.

| know, Marvin, you tal ked about and, of course,
Ron has too, the consistency of a plan. You know, I|'ve
heard you tal k about that, you've got to have a plan
Granted, you have to have a plan. On ours, which we got
m ners, continuous mners, we got our dust control
paraneters that we have to do before we load. If we're

hot seati ng, you know, you got that area that if you're
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hot seati ng you' ve got an hour after or if you're coldseating

you do it then. |It's good if it's enforced. There's the
key. A plan is good -- and you said it -- a plan is good
it's enforced.

MR, NI CHOLS: Yeah, if we can't get that done
everything i s hopel ess.

MR, RANDY KLAUSI NG There you go.

But then we're going to turn around and we're

| f

going to sanple six tines a year. | know you' re heard this.

MR, NI CHOLS: Ckay.

MR, RANDY KLAUSING And you're getting sick of
and.

MR. NICHOLS: No, I'mnot sick of it.

MR, RANDY KLAUSING Ch, you're not?

MR NICHOLS: No. Let's say we sanple 40 tines
that | eaves how many shifts?

MR, SCHELL: Three hundred and sixty.

MR. NI CHOLS: Three hundred and sixty. So what
are you going to do on the other 3607

MR, RANDY KLAUSING Well, that's true. But a
plan is as good as has been enforced. There's the key,
enforce the plan.

MR N CHOLS: Wl
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MR NTEWADOVSKI: |If we in fact verify a plan
that's supposed to be effective under high production
conditions but what you're saying is that that plan is not
going to be conplied with?

MR, RANDY KLAUSING | wish | could say that. It
woul d nmake it easier. But, no, | can't say that because
t hi ngs happen. You got an inspector cones in and he says --
if he's in there nonitoring his punps on a day shift and
sonet hi ng happens where he don't get that production where
he's supposed to within that range, it's up to the inspector
to say, well, they had a -- the haul age roads were bad. But
they weren't bad on seconds and thirds but they were bad on
days.

See, you've got stuff that --

MR, NI EWADOVSKI : Let ne correct sonething on
conpl i ance sanpling given the production, okay. The
verification standards say there is ny production |evel and
we want to test the plan. For conpliance sanpling m ninmum
production for the sanples being done on 60 percent of
average, okay. So if you in fact do not get 60 we would
consider, we would in fact go back and sanple again. Al
right. So it's not being -- and they're not going to have

difficulty achieving or shouldn't have difficulty achieving
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60 percent for us to collect a valid sanple.

And the thing is it's very inportant the inspector
makes those checks he's going to, and it's kind of
| nportant, he makes those checks he's going to docunent it.
And that information is going to be then sent to the
operating shifts and posted on the bulletin board. If in
fact the mners feel that those paraneters or at |east
what's bei ng neasured during sanpling, that's not what's
bei ng mai ntai ned during non-sanpling periods that's going to
be brought to the attention of the inspector.

MR, RANDY KLAUSING  Well, your records on your
producti on woul d show you that too.

MR. NI EW ADOVBKI :  Ri ght.

MR. RANDY KLAUSING It woul d because --

MR, KOGUT: | think George is tal king about al
t he dust controls --

MR, NI EW ADOMSKI @ Yes.

MR, KOGUT: -- that are supposed to be in place
t hough.

MR. RANDY KLAUSI NG Well, that would show too.
Because if there's an inspector on days and he's, and
there's -- and he's checking his paraneters and then you're

saying that you' re going to keep an eye on their production
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sheets and you see a trend that seconds and thirds is
hi gher, you know that they're not doing, they're not
following their plan on seconds and thirds.

MR. NI EWADOVSKI: No, no, that doesn't nean it.
That says production is high, it doesn't nean that they're
not conplying with the plan because he's supposed to be
doing it on shift; right?

MR, RANDY KLAUSING  True. But they can't do it
on days because the inspector is in there with his punps and
they're making sure that they do their paraneters. But you
see it on their production that seconds and thirds, not
much, but they're higher than what days is. G anted, naybe
he is still in that range. But there's still a difference
I n production on seconds and thirds.

MR. N EWADOVSKI: Well, if we saw that, as Jon
I ndi cated, that exceeds 30 percent, 33 percent of the tine
that they're consistently high we would in fact go back and
then reverify the plan under the high production. So
that's, we have it in there. And, basically, we're not
expecting every shift. W're not saying that there aren't
going to be sone shifts that are going to be high. W're
going to limt how many shifts are going to be higher than

the VPL. |Is they're exceeding that certain limt we're
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going to go back and reverify.

MR. RANDY KLAUSING What is the limt?

MR, NI EWADOVSKI :  Well, we're saying 33 percent
on the shifts.

MR, RANDY KLAUSI NG 33 percent.

MR, NIEWADOVSKI: |f they exceed that, you know,
we're back to verification sanpling.

MR, SCHELL: Randy, a lot of the nodel this is
based after isn't any different than what we do with roof
control or ventilation. You' ve got a ventilation plan
that's supposed to control the nethane.

MR, RANDY KLAUSI NG  True.

MR, SCHELL: A roof control plan to control the
roof. That, that plan has to be approved. The operator
does their exam nations to nake sure they're conplying with
it. MSHA conmes in periodically and checks to see the
operator is doing what they're supposed to do.

That concept has really been a remarkabl e success
of the Mne Act, this whole idea of designing plans that are
tailored to the mne. And what we're really doing is taking
a concept that has worked, | think we'd all agree well, in
roof control and ventilation and noving it to the health

area. Good plans, on shift, and period foll owup by NMSHA
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MR, RANDY KLAUSING Well, there's the key, the
foll owup on MSHA. Just, you know, like |I'msaying, | dea
with MSHA najority, 90 percent of the tinme on day shift.

And like | said, you have your plans, your electrical books,
your diesel books. You know, your inspector goes through
these on the quarters. You know, we checked it. W flipped
t hrough the pages. W flipped through the pages. W
flipped through the pages. It's, | guess it's just a
routine. Routine. Routine. Because we never follow up.

We never follow up. The exhaust. | nmean |I'mgetting off
the stuff but it actually falls into what your 30 shifts
because he's going to be inspecting that.

But, and I'mnot a real educated person but | can
see, and |'ve brought it to their eyes that this piece of
equi prent is always right there, sane, identical, nothing
varies. Cone on, sonething's got to vary, the exhaust or
sonmet hing. You know, sonething's got to vary because it's
never going to be identical the whole tine.

And you're taking with the production of
managenent's reports that they're in that ball park nunbers.
You're consistent of nunbers is what you' re saying. Hell, |1
could put nunbers on there. That don't nean I'mdoing it.

How are you guys going to find out? How are we going to
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find out? Because | don't go down there and neasure their
tonnage. Now how are you guys going to find out? You're
going to take the word of managenent; is that not correct?

MR, SCHELL: Well, to sone degree. But if you
track it on a map you' ve got a pretty good idea what they're
mning on a section.

MR, RANDY KLAUSI NG No. How?

MR, SCHELL: Well, we've done it in the past.

W' ve gone in and marked the map and cone back. And you can
cal cul ate how nuch coal has been renoved over a period of
time.

MR, RANDY KLAUSING |'m not doubting you but I've
never seen that. Al I'msaying is you re taking what
managenment puts in a book, whatever, if their tonnage is
this that's what they're putting. |Is that not correct?

MR, SCHELL: Well, yeah. W're going to | ook at
it. If we catch themfalsifying that book we're going to do
sonet hi ng about it.

MR. RANDY KLAUSI NG Vel |,

MR SCHELL: But you can, you can --

MR, RANDY KLAUSING The only way that you're
going to find out is | guess going down there and neasure

guess the ton, how nuch coal they actually cut.
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SCHELL: Well, we've got you guys to give us a

RANDY KLAUSING | don't know.

SCHELL: But don't you know on any given shift
coal you produced on that shift?

RANDY KLAUSI NG | know buggyw se

SCHELL: That's all we need to know.

NIl CHOLS: That's good enough.

SCHELL: That's good enough.

RANDY KLAUSI NG  That's good enough?

NIl CHOLS: That's good enough.

SCHELL: W can figure it out fromthere.
RANDY KLAUSI NG Ch, well, okay. So we got

NI CHOLS: W got them now.
RANDY KLAUSI NG Burn their ass.

(Laughter.)

VR
VR

NI CHCLS: Thank you.
KO&AUT: I'd like to clarify. 1'd like to

clarify one thing about the 33 percent that you were talking

about that would trigger, you know, trigger a possible

reverification. One of the things that we specifically

solicited coments on was setting the VPL at the 10th
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hi ghest. W solicited comments on whet her that should be
raised to a nore stringent criterion

Now, that 33 percent is tied specifically to the
10th highest. So part, in your coments if you recomrended
rai sing that to sonething higher, a higher production |evel
than the 10th hi ghest then that 33 percent would be tied to
that. Do you understand what |'m sayi ng?

MR, RANDY KLAUSING So what you're saying is if |
recommend that you raise that you'll do it?

MR, KOGUT: No, | didn't say that.

MR. RANDY KLAUSING Oh, well, that's the way |
take it. I'msorry. But that's the way | took it. Hell
"1l doit.

MR, KOGUT: kay, no, | didn't nean say that.

MR, RANDY KLAUSING Ch, that's the way | took it.

MR, KOGUT: |'mjust saying that the 33 percent is
tied to the 10th highest. If it was sonething other than
the 10th highest then it would be sonething other than 33
percent.

RANDY KLAUSI NG  Ckay.
GRAYSON:  Randy, question.
RANDY KLAUSI NG  Shoot.

2535

GRAYSON: I n your experience are the dust
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controls maintained as well on second shift as first shift?

MR, RANDY KLAUSI NG No. No.

MR, GRAYSON: Even if the production |evel was 900
tons on day shift and that's the tenth, one tenth hi ghest
woul d you still think that the controls would be different?

MR. RANDY KLAUSING If, now what now, if it's
9007?

MR, GRAYSON: I n other words the day shifts were
comng in at 900 tons and that's basically what you're
saying is the higher shifts are second and third.

MR. RANDY KLAUSI NG Right.

MR, GRAYSON: And on day shift with controls in
pl ace woul d those controls be the sane for the second and
third shift?

MR. RANDY KLAUSING If?

MR, GRAYSON: |If you're mning the sane tonnage?

MR, RANDY KLAUSING [|If we're mning -- then it
woul d have to be.

MR. GRAYSON: You think so?

MR. RANDY KLAUSING | don't --

MR, CGRAYSON: | was just wondering.

MR. RANDY KLAUSING | don't know. | would think

so but that, you know, that's just ne.
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MR. NI CHOLS: Ckay, thank, Randy.

It's 6:00 o' clock and we have four nore
presenters. Tom how nmuch tinme do you think you'll need?
WLSON: At |east an hour
NI CHOLS: Joe, how nuch?

MAI'N:  About 30, 45 m nutes.
NI CHOLS: Scott, how nmuch will you need?

23333

BOYLEN: Fi ve, ten m nutes.

3

NI CHOLS: Five, ten m nutes.

John, how much will you need?

MR. DE BUYS: Five to ten.

MR, NI CHOLS: You guys would be willing to |et
them go tonight, wouldn't you, to get that out of the way
and we'll cone back with you and Joe in the norning?

Scott, cone on up.

STATEMENT OF SCOTT BOYLEN, UNI TED M NE WORKERS OF AMERI CA

MR. BOYLEN. My nane is Scott Boylen. [|'mthe

safety director for Canyon Fuel Skyline M ne |ocated near

Hel per, Utah. And |I'mhere today to represent the enpl oyees

of the m ne.
A couple comments | guess before | get started.
I"mvery thankful | came today. Sone of the comments I

heard, I amfortunate, |'ve grown up around the coa
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I ndustry and the coments that you hear today are
essentially repetitive of what |I've grown up around. So it
doesn't -- | don't know how | want to say this, but the one
thing that nmakes you feel good, | guess, with the

organi zation that you're working with today that we feel
that sone of the testinony is true because |'ve had the
opportunity to work at other operations. But the one thing
that we are proud of is | think we take it inalittle
different perspective and a little different view of what
the significance of dust is and we try to address that every
day.

So to get started. What we did at the operation
we took and put a conment period around. More or |ess
pul | ed comrents from anyone that wanted to coment. And
this is a sunmati on of what we've got. And | have the
| uxury of presenting it today, so.

Anyway, we | ooked through it and one of the first
statenments in the registers talks. It says the federal mne
I nspector sanpling results during the 1968-1969 years showed
t he average dust concentration of a mner operator in an
envi ronnment was an average of 7.7 mlligrans. Current
sanpling for the fiscal year 1998 indicates that the average

dust level for a continuous m ner operator has been reduced
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by 86 percent to 1.1 mlligrans.

| think the consensus when we read this was it
just tells you sonebody is doing sonmething right. | nmean it
shows a traumatic or dramatic inprovenent. And | think
yes, the systemhas its faults but in the sanme respect to
give M. Nichols credit I think, you know, if the paraneters
that are proven are applied, are upkept day to day | think
that is proven in the outcone of the results that you get.

So, with that said if you go further into the
report and it says mne operators have reported 224 cases of
Bl ack Lung during 1998. It goes further to say 138 cases
occurred underground while 86 cases occurred from surface
mners. To us this raises sone several questions, valid
questions in this proposal.

We feel that the history of these individuals
woul d of fer sonme possible reasons for these cases. A couple
gquestions we conme up wth was, one, how nmany of these
reported cases are by persons who becane enployed in the
coal industry after the passage of the 1977 Act? W fee
that's very critical for the sinple fact | think many of the
mners, | think that's one thing about a coal mne industry
It's generation by generation. The nmajority or the people

today are at | east second generation mners. And you | ook,
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we've all had, we've all had the dealings with either a
fam |y nenber or sonmeone close that you have known that did
|l egitimtely have Black Lung. It's a terrible disease.

But | think there is sone significance in the fact
were these prior to the Act of '77? And the point being
there is it ties in also with the reduction fromthe 7.7
mlligrans to the 1.1. And that just goes to show the
continual strides that we continue to nmake.

Next, you know, if you want to categorize issues,

I f you take the mning type this person was exposed to. Was
his entire career in the face? You know, typically, you
know, you take a mner's history very few people spend the
entire life of their working career in one occupation. The
majority of the people I think the preference would be to go
to an outby position. So how nuch consideration has been
taken in that?

Ventilation type. You know, you can | ook at, |
don't know the significance, possibly the fan type whet her
bl ow ng or exhausting if that has any bearing. But
definitely a line brattice or a tubing situation in a m ner
section, how much consi deration has that been given to the
type of exposures the persons were around?

The type of section haul age, electric, battery,
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di esel, you know, is that a contributor?

M ne |ocation. As one in the west many of the
| ssues that we hear about, no disrespect, but are heavily
I nfluenced fromwhat is going on in the east. So that would
be one question we would ask is are these persons that were
reported what region did they cone from east, west,
sout hwest? Were were they fronf

The rank of the coal that the persons worked in,
how nmuch consi derati on has been given to this?

And, one, it's kind of a personal question, I
thi nk sonmeti nes people tend to take offense to it al so, but
was the person a snoker? |f so, to what degree? D d he
snoke his entire life? You know, how nuch did he snoke? |
think those are sone valid questions that can, you know,
determ ne an outcone whet her the person, how he obtained the
bl ack lung so to speak.

"1l nove on a little bit, talk about ventilation
pl an, the verified ventilation plan that would be required.
W feel that right now that, you know, our plan is reviewed
every six nonths. And we look at this and basically it's to
assure that it is suitable to current mning condition. The
present format we feel is adequate nmeans of ensuring

conpliance in additional views in this area would be
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redundant and woul d not be cost effective for either party.
So the nmechanismis in place. Every six nonths you're going
to conduct a review. So we feel that would be, you know, if
it's not broke, don't fix it.

Let me back up a little bit on ny paper here. It
says the single shift sanple was determ ned to be an
I naccurate neans of sanpling by the secretaries in 1972.

The finding concluded that a single full shift measurenent
of respirable dust would not, after applying valid
statistical techniques, conditions to which the mner is
conti nuously exposed. Nothing has changed in respect to a
singl e sanple being the sole neans of neasure and,
consequently, a fair representati on woul d never be

obt ai nabl e by neans from a single source.

MSHA recogni zed this shortfall soon after the
passage of the Act in 1969 and began devel opnent of a fair
representation of quantity of respirable dust that the m ner
I n question is exposed to, which basically is what we're at
today. The issue that a 1972 finding would be reassessed as
new t echnol ogy was devel oped and new data becone avail abl e
has been focused on an eval uation portion. | think we al
agree that, yes, the continuous nonitoring punps is

definitely where we need to be. But | think today we are
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not there. So our stance would be absolutely. If we could
do sonmething like that we concur with the National M ning
Associ ation, we agree with their coments, when we get to
that point technologically we feel that is the way to go.
But today we are not there.

Anot her considera -- Excuse ne.

We al so, we give MSHA credit in that there has
been great inprovenent in respect to howthe final sanple is
handl ed and neasured. You know, really you guys have cone a
|l ong way in how the sanple was, the final sanple is handl ed.
| think a lot of tinmes -- not a lot of tines, but the
gquestion with nany operators is we continue to scrutinize
how the data is coll ected.

MSHA admts that there is concern in the area of
wei ghi ng uncertainty. Side by side conparisons have proven
that the repeatability and validity of a sanple is of great
concern. Skyline nmade the sane comments in '98 on this sane
Issue. At the tinme, | was not there at that tinme, but the
went through great neasures to run side by side conparisons.
And the results were that they could not find a true
repeatability even by one side to another side of the
person's body. So that raises various questions in our

mnds is the accuracy of the punps. So, you know. So.
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Until there has been a significant inprovenent in
this portion of the sanpling process a fair and repeatable
means of collection is not attainable. This issue is the
prem se of the entire discussion. | think that's really
what we're looking at is | think everybody, all parties
I nvol ved want to get to a point to where you can have the
cl osest accuracy of the sanple and hang you hat on it, you
now, every day. And | think no one would argue that.

The question in our mnd froma single operator,
are we there? And we don't think we are. Because we
continue to struggle with side by side conparisons. So.

Part of the other study we read into, and | think
there's sone value in it as far as where the 2 mlligram
standard have cone, but many of the studies use in the
conpari son and docunentation were from other countries.

You' re tal ki ng European standards, you're tal king Australian
standards. For the record and for what it's worth, that is
a 3 mlligramstandard. The point is that there' s been
trenmendous change. | guess what | would say there, the
point in tinme when the conparative studies were done, nany
on -- especially the English study that was quoted, was done
prior to '77. So our stance on that would be also you tie

that into the conparison fromthe '69 on the CMto the
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percent day on the CM and you see the dramatic changes. So
| think there's been sone hel p but the conparison is
probably not a valid conparison into what, you're not
conparing apples to apples to today's standards.

So, consequently, we say a conparison as such does
not reflect a true to formconparison with present day
consi deration given to respirable dust.

We'll make the statenent as well by all neans it's
not perfect, the airstreamhelnet. It does it have its
faults. But | think the thing it proves you there is where
there's a will there's a way. And | think the technol ogy
that we have you | ook at the technol ogy, especially in the
area of longwalls, and the |ast ten years with the
mechani zation, with the electronics that's come forth, the
wat er curtains, the programmable shields, | think the thing
that we're looking at is and we're encroachi ng upon this.
And | do truly believe that we'll get there. [It's just
this, what we're trying to get to today is maybe a little
bit premature.

So | think in closing, fromthe Skyline operation
we agree in the intent but we feel that the technol ogy that
we're trying to apply does not have the adequacy to attain

the results. And we feel that this needs to be either
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ret hought or the enphasis needs to be placed on
technol ogi cal inprovenents in either the sanpling process
and also fromthe manufacturers' standpoint to further
continue to try to find neans to either engineer out the
probl ens or | ook at adm nistratively how can we position
people to mnimze the exposure. And | think that is the
key is | think a lot of tines we get hung up on the fact,
and this is definitely not the topic of the discussion

t oday, but the 060.

And you |l ook at the 060 and | think it has its
value in the sense that it nakes you adhere to a nore
stringent policy, no doubt, that's black and white. But the
gquestion you ask yourself, are you neasuring if | amon that
face are you neasuring ny personal health, what |I'm being
exposed to or are you taking that particular occupation?
And | think we all know the answer to that.

So, anyway, |I'Il close at that. And I thank you
for this opportunity. And I would say we just need to
continue | ooking forward and with the understandi ng that one
day we'll get there. Thank you.

MR, NI CHOLS: Ckay, thanks, Scott.

Any questions?

MR. NI EWADOMBKI: Yes. Can | ask you a question.
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| don't nean to put you on the spot, but did | hear you say
that the current plan process which would allow -- which
woul d cause MSHA to or approve a plan based on a m ni nrum of
60 percent of the average production will protect m ners on
each and every shift?

MR, BOYLEN. | am quoting from Skyline's
operation. And I, you know, all this is public informtion.
You know, the dust sanples |I nean all you' ve got to do is
type in on the internet and you can tell what every dust
sanple that's conme back. | nmean we were | ooking here
earlier, the coments cone up on the significance of the 480
m nutes. And that was an earlier conversation today.

And a couple of the guys, they' ve since |eft, but
one of the comments was, you know, they were driving hone a
poi nt that how cone all the sanples are right at 480
mnutes? Well, if you |look, and I would | ook and see, it's
public, it's on the internet, that's really not the case. |
mean you go in and | ook and, yes, there's sone. And this
particul ar individual was nmaking a coment that of the
sanpl es taken, no disrespect, but the magjority of NMSHA
sanpl es were exactly 480 mnutes. W |eafed through a
coupl e pages and the nunbers that we were | ooking at varied

from you know, 475, 478, 482. So | think --
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MR, NI EWADOVSKI: Well, I'maware of the sanples.
What |'m asking you is you indicated that you believe that
it's an overkill that the current plan verification proposal
there is no need for going forward with that because the
current systemworks. Didn't you say that? That the
current plan --

MR, BOYLEN:. What |I'msaying is, what | am sayi ng
Is with the technological -- with the technology that we are
applying today it is proven that it works.

MR, NI EW ADOVSKI :  On what production conditions?
| nmean we're approving plans based on 60 percent of the
aver age.

MR. BOYLEN.  Yes, sir.

MR, NI EW ADOVSKI :  Now, during non-sanpling
periods |I'msure you're producing nore than 60 percent of
the average. Now, that plan, what we're saying is that plan
i n the absence of continuous nonitoring, we've always said
goi ng back to the Task G oup, that we believe that the | ong-
termsolution is continuous nonitoring. |In the absence of
conti nuous nonitoring, which we all would |ike to have,
we're going to be relying on well designed plans, okay, that
are checked on each shift. W believe that if in fact that

pl an i s designed and verified under high production
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condi ti ons we have reasonabl e assurance it will protect
peopl e on each and every shift.

Now, the production requirenents being proposed in
the approval plan is significantly higher than what's
currently in place. So | was curious when you had said
earlier that you felt that the current plan approval process
I s adequat e.

MR, BOYLEN. | feel it is adequate in respect to
t he sanmpling nmechani smthat you have in place is ny coment.

MR. NI EW ADOVBKI :  Thank you.

MR, KOGUT: | want to al so address one thing you
said about the data that Skyline submtted in 1998 as part
of our earlier rul emaking because | think you suggested that
that data indicated that there was problens or questions
about the weighing variability. That Skyline data is
addressed in Appendix D of the current proposal --

MR, BOYLEN: Yes.

MR, KOGUT: -- on pages 42117 and 42118. It
starts in the last colum of 42117. W did an analysis on
that data. And according to our analysis anyway the
wei ghing variability that's indicated by that data is
consistent wwth the weighing variability that we assuned for

that period of tine. And it's also |less than the wei ghing
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variability that is incorporated in the fornula that
generates those citation threshold val ues.

MR BOYLEN. Ckay.

MR, NI CHOLS: Ckay, thanks.

John.

STATEMENT OF JOHN F. DE BUYS, JR, BURR & FORVAN LLP
Bl RM NGHAM  ALABANA

MR. DE BUYS. Everybody tired and ready to go
home? You know, | feel |like the |awer who is making a
cl osing argunent on Friday afternoon at 5:00 o'clock. And I
have done that before.

My nane is John De Buys and I ama |lawer. |
represent a single operator who is -- |I'mfrom Bi rm ngham
Al abama, but he is not in the state of Al abama at this tine.
|'ve represented coal mning folks but only in the areas of
zoni ng and busi ness transactions and | eases and contracts
and all and | amnot famliar with the regulatory process or
these particular rules until | was asked | ast Wednesday if |
woul d cone and | earn sonet hing about this and cone to this
neet i ng.

So the approach that you wll hear is from sonmeone
who is relatively or real naive in this area but who has

pul led this off the internet before |I got here and have
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tried to understand it and just know enough to be dangerous.
So ny comments, and by the way they actually may not, there
are not going to be as many comments as it is going to be
gquestions, but they certainly don't represent the views of
ny client because ny client asked ne to learn about it and |
haven't | earned enough to talk to himabout it to cone back
to give you comments.

Nevertheless, | will, with that background so you

know where I"mcomng from | wll start and ask a couple

questions if I mght. | heard just in the last tal k about
side by side nonitoring. |Is that an okay thing to do? And
will it be an okay thing to do for either I guess a mner's

representative or the operator to side by side nonitor with
the inspectors and go through when those things are done? |
don't know whet her that's good, bad, acceptable or not. |Is
that an okay thing to do?

MR, NI EWADOVSKI: Well, it's okay if an operator
wants to take a sanple al ongside of an MSHA sanple as | ong
as it doesn't interfere with the MSHA sanple. If the m ner
deci des he doesn't want to sanple it he's going to | et NMSHA
sanple. Ckay. But the operator's not, he's not forbidden
from doi ng any sanpling on his own.

MR, DE BUYS: Well, that's not going to nmake
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anybody mad for himto do that if he so chooses to do that |
don't guess.

MR, NI EW ADOVSKI @ No.

MR. DE BUYS: Ckay.

MR, HEWETT: It's worth pointing out though that
you have two neasurenents. And because the sanpling and
anal ytical variability with any neasurenment systemyou wl|
get nost often two different answers.

MR, DE BUYS:. Sure.

MR, HEWETT: Now, the gentlenman earlier nentioned
the Skyline data. Skyline submtted 381 pairs of data. One
measurenent was sent to MSHA or the MSHA | ab. The ot her
measurenent was sent to their own | ab, okay. 1In 95 percent
of the cases, 95 percent of the pairs the nunbers were
different but they agreed. That is, both of them were under
the imt or both of themwere over the |imt 95 percent of
the time. 5 percent of the tine one was over, the other was
under. And then we could split that difference between one
was in favor of the mne, the operator, one favored MSHA so
to speak

So, inreally 2.5 percent of the tinme was there
any, would there be any real question. So you're going to

get two different nunbers but nore pointedly exposures were
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out of conpliance or exposures were in conpliance.

MR, DE BUYS. Sure. And | realize any tine you
take a sanple of something you' re going to have sone
variation but if they're close |"msure that's all sonebody
woul d be | ooking for, at least | would think.

kay, under the new proposal as opposed to the way
it exists now!l in reading this | tried to find out exactly
what are the responsibilities of the mne operator. And |I'm
finding that other than obviously the proposing the plan is
they've got to record the material that's been mned on a
conti nuous basis and keep the record for six nonths. And
|"msure that's sel f-explanatory.

Then they have a duty of inspecting each of the
controls prior to every shift being initiated on a daily
basi s therefore.

And then |'ve heard a couple of instances, and
"Il go back and read it, about posting information, they
have a duty to post information on the board. And there are
certain things that | can go pick out as far as trying to go
through it again and figure that out.

Is there anything el se as far as requirenents
since they are not -- since they don't have any nore

noni tori ng requirenents?
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MR, SCHELL: Yeah, if you look in the plan
verification part of the rule there is a question in there
about What is the responsibility of the operator during plan
verification? And there are two or three responsibilities
listed there, including is, you know, submtting the plan
and being prepared to have the plan verified.

MR, DE BUYS. Right. That's why ny preanbl e was
ot her than, you know, the creation of the original plan
there was there anything on an ongoi ng basis that you needed
to do. And | had read that and | was just trying to see if
there was anything else that | mssed or you all obviously,
whoever had to proofread this thing is very famliar with
all of it. Ckay.

Al right. As far as a DA, which | understand is
as designated area, and the DO which is a designated
occupation, it seens to ne is the proposal |eaves sone
flexibility as to where these were being set up, |ocated or
ascertained. |Is that basically a fair statenment? The DO as
| understand you said if you ve got five or nore, and if
there are less than 5 people there you can -- up to five or
as many as you can. But as far as the DA is there
flexibility there or is that a judgnent call or is that

sonmet hing that's defined?
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MR. NI EWADOMSKI : There is no change in the
I mredi ate requirenments as far as those criteria guidelines
that were devel oped back in 1982 when those regul ati ons were
pronul gated that guide the operator in identifying
designated areas. And then the District Manager wll review
to see whether or not that conplies with its gui dance.

For exanple, | think that tal ked about every fl ow
transfer point there should be a DA established. Gay. So
that has not changed at all, okay, the guidelines. The
other thing is this, what hasn't changed is that MSHA when
we go out and sanple, in addition mnd you right now we're
proposi ng, which we currently do, sanple every designated
area outby annually. Part of that is that's an established
entity, okay. But also we sanple other |ocations that the
I nspector anticipates or thinks that may be hi gh generating
sources. And they also nmay becone designated areas, okay.

MR. DE BUYS. So they can be added, too?

MR. NI EWADOVSKI: Yes, sir. That's right. Which
Is certainly consistent with our existing procedures.

Now, the DO, the DOis defined in, it's defined in
the current regs, it's defined in the proposal. The only
change that we're recommending is that during plan

verification when we determ ne that the operator has
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exhausted all feasible engineering controls on [ongwalls we

woul d shift the DO fromthe 060 to the 044, to the nmchine

oper at or .

MR, DE BUYS. Ckay. | noted that on page 42139,
W t hout necessarily turning toit -- well, let nme do it
anyway. In tal king about the VPL the proposed rule would

require mne operators, and it has three things it says. On
the third, provide additional information and m ne
ventilation plans. |Is that sonething that a mner or mne
operator would know what that is or is that --

MR. NI EWADOVSKI: Yes. It's defined under, when
you | ook under Part 75 there is additional information that
he has to provide to the District Manager which he currently
doesn't. One of themis the length of the shift. Ckay.
Also he has to identify exactly how the mning cycle, how he
I ntends to protect roof bolters and outbys and things |ike
that. So there are sone specific additional information
beyond what is currently being required.

MR, DE BUYS. But there are criterial categories
or areas that are already set that you know that you're
going to have to supply that information?

MR. REYNOLDS: |It's on 42102 in the second and

third colum if you want to put it in your notes.
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MR, DE BUYS: 42102. Al right, let nme put that
down and I'Il go look at it. Thank you.

Does the court neasurenment other than MSHA is
going to performthe test, you're going to the tenth, as
opposed to the percentage your going to a one-tenth of 1
percent, is there any other change as far as the nethod of
testing or the way that you anal yze conpared to what's been
done for those two? For the record, there's a nod over
t here.

MR, REYNOLDS: No. No, the changes nake it very
clear that MSHA does the sanpling for that.

MR. DE BUYS: Ckay.

MR, NIEWADOVSKI: But | think we need to clarify
that currently they're doing, determ ning whether or not an
operator is in or out based on that criteria. Gay. And
based on our sanples too. Under this proposal we would do
t hat based on a single sanple.

MR. DE BUYS: Right. right.

kay, next question is, in reading this, and I
guess this is the lawer in nme, is what about including a
section on special exceptions, and |'ve heard this today,
where people say, well, in a site, in a site specific type

area can you, for exanple, or should you be allowed to
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control dust exposure by adm nistrative procedure? And I
know that there'd be a | ot of opposition there. But that's
just one exanple. By respiratory equipnent's another. And
we tal ked about that. And or a situation where in the
future when you devel op a technol ogy that you can have a
prototypical plan set up where you can use this, these
control readouts and various conpliance procedures. |If
there was a section that did allow for special exceptions,
then within what you all are proposing to do there as soon
as the technol ogy cones about then it would be consi stent

Wi th your proposed rule to set up in this special section
some kind of a special plan that woul d be approved by MSHA
where these new ideas could be utilized w thout kind of
going out on a linb.

Now, there may be sonmething built into the
proposal that allows you that leeway. But it didn't seemto
me to be such a special area of sone kind of an exception or
speci al circunstances.

MR, NI EW ADOVSKI :  You're tal ki ng about havi ng
sonme sort of a section in there that would allow us to
automatical ly adopt new technol ogy w t hout going through a
rul emaki ng?

MR, DE BUYS: Well, that would allow you to
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consider it. In other words, you' re supposed to operate
under a certain procedure right now, okay. And suppose you
wanted to take one operator, you wanted to nmeke this a
prototypical type thing. And suppose it would be for, you
know, it may be for adm nistrative procedures under certain
circunstances. It nmay be under respiratory type attention
or it may be under new nonitoring devices with new
technology with |i ke one person answered, well, with the new
technol ogy you all asked the question how woul d you set
certain paraneters? And he said, | hadn't gotten to that
yet. But if sonebody does cone up with that should there be
an area where you could cone and say, hey, |ook, |'ve got
this plan, would you all consider this as a speci al
exceptional circunstance?

And then you all would | ook and say this m ne
operator has al ways been in conpliance, it's been this, he's
got a special circunstance, we'll work with himor not.
Should that be in there?

MR, SCHELL: It's not in there now. If you're
asking us to consider it, you know, your comrents are nade
on the record.

MR, DE BUYS: Ckay. Please consider that. Just

again froma |l awer's standpoint you' ve got a static
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docunent that doesn't nold too well in sone areas.

| guess along that sane |line and before | heard
some of the conmments that may object to it is | would think
that an operator woul d object to having the lack of ability
if you're on a continuous mning type operation as opposed
to longwall to cone under a circunstance where the
respiratory equi pnent could be applied. And, also, nobody
mentions the admnistrative controls, and | understand
probably why they don't now. But that's, again, it seens
| i ke you could put that into the process if you were, you
know, trying to protect sonebody's exposure to excessive
dust.

kay. Next, with regard to the 480 m nutes that
wi ||l be used on conpliance sanpling, does that probably
woul d you predict that that woul d probably be used during
the worst case scenario? |In other words when the inspector
came in, it's a 10 hour shift and you' ve got 30 m nute
travel time you' d figure that he'd probably go first, you
know, | ook at the worst case scenario. Wuld that be, |
don't think it's said, but would that be kind of |ogical?

MR. SCHELL: Yeah. Qur desire would be to do the
sanpl i ng where we woul d envision that nost dust would be

gener at ed.
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MR, DE BUYS: Well, | just wanted to be able to
advi se that one. Probably sonething to | ook forward to.

And this is real ignorance on ny part. How do you
handl e the situation on a continuous mner if there is both
a deck and a renote and sonetines the operator is sitting on
a deck and sonetines he's using a renote, | nmean he's got a
pi ece of equi pnent on? |Is there anything that addresses
t hat ?

MR, NI EWADOVSKI :  Well, you nean as far as work
sanpl i ng?

MR. DE BUYS: Yes, sir.

MR. NI EW ADOVSKI : The sanpler stays with the
occupation. So if you're in a renote |ocation and the
District Manager says that that's the DOit stays with the
occupation. Okay? It doesn't stay on the deck when he
noves off that deck because then you' re not sanpling the
envi ronnent the m ner works in.

In other cases it could be another DO that the
District Manager determnes is exposed to the highest dust
| evel s.

MR, NI CHOLS: But the sanpler would stay with the
enpl oyee; right?

MR, NI EW ADOMSKI :  Yeah, in that particular case.
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Yes.

MR. NI CHOLS: Yeah.

MR, NI EWADOVSKI:  We're tal king about an
occupation, it stays with that person.

MR DE BUYS: Right.

MR. NI CHOLS: Yeah.

MR, DE BUYS. So that could vary. | nean whet her
or not he decides to ride up on the deck or ride back
further that's going to vary according to the operator?

MR, NI EWADOVSKI : Yeah. Currently it's within 36
I nches in-by that person, okay, whoever's operating that.

MR. DE BUYS: Ckay.

MR, NI EW ADOVBKI :  Now, what's kind of inportant
If they switch out people the sanpler doesn't go with the
person they started out with, okay. The sanpler woul d
swtch out to the mner that replaced the m ner of the
section.

MR, DE BUYS. Ckay. Al right, with regard to
your initial plan and verification of that plan, as |
understand it if you got a substantial change in production
you're going to have to submt for a new plan and
reverification. |Is there any flexibility built in to where

i f you know that a mne is currently, say, mning 20,000
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tons a nonth and you know they're going up to 50,000 tons a
nonth is there any way to set up a situation where that
coul d be accounted for w thout, or suppose you know t hat
you' ve got various production |evels that go up and down
continually, could you set up different paraneters so that
t hat woul d cover those unusual conditions?

MR, SCHELL: Well, the proposal is to verify it at
the 10th hi ghest production of the [ast 30 production
shifts.

MR, DE BUYS. And suppose that is actually over a
period of tinme after you collect the data is sonething that
noves? For exanple, an operator is mning 20 and goes up
to, wants to go up to 30, and that gets himinto the next
| evel, and yet he may want -- | guess if he drops down he's
certainly going to be in conpliance |ater on, wouldn't he?

MR, SCHELL: Uh- huh.

MR, DE BUYS: Ckay. So maybe, perhaps that wl
take care of itself. 1'mjust wondering about the cost
which | understand you all are figuring is the initial cost
of setting up those plans is.

MR, NI EWADOVSKI: Well, if an operator is going
to increase production significantly I'msure we'll

probably, and he'll want the plan to be verified under
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hi gher production | evels once he submts that nodification.
kay. And we determ ne that the controls probably will be
effective we wll again verify that plan. He can initiate
it or we wll initiate it based on the new data.

MR. DE BUYS: | was thinking about that and al so
where soneone said there were so nmany different mning
conditions where the longwall went from4 feet up to 10 or
12 feet in various conditions. |Is there a way to have any
flexibility in that mning plan that would say, well, if
you're in these conditions, then that, but if in these
conditions, then the other? Probably not the way it's
witten | don't think

MR, SCHELL: No, the plan can be tailored to the
m ne.

MR, DE BUYS. So you coul d have that?

MR, SCHELL: So if you ran into a mddle nan at a
certain part of your mning you could have a provision that
clicked in when you ran into that problem

MR, DE BUYS: So it is flexible enough in the plan

MR SCHELL: Yes.
MR, DE BUYS: -- so you could put certain? Good.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o ~A W N P

N ONNN R R R R R R R R R R
W N B O © O N O O M W N B O

366

Al right. | think that I will conclude with
that. | do want to while | was sitting back there, since
everybody wants to go hone, | wote this down.

If a single mner mnes on a single shift and a
sanpl e was secured for the full single shift the sanple so
secured should fromsaid full single mner's single shift --
let's see, | can't read ny witing -- satisfy the
requi renments of the single full shift sanple under the
proposed rule. But supporters of several single full shift
sanples cite situations -- cite sinister conduct -- |I'm
sorry -- therefore, said supporters of said single full
shift sanpl es send soneone soundi ng sorely against singly
sanpling single full shift sanpling.

MR NICHOLS: | was not going to ask you who your
client was until you came out with that.

(Laughter.)

MR. DE BUYS: Well, | don't mnd. |It's Sunrise
Coal .

MR, NI CHOLS: Ckay.

MR, DE BUYS: It's just started up. You know,
it's right nowtrying to right other wongs.

MR, NI CHOLS: Ckay.

MR. DE BUYS. So thank you for your tine.
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MR. NI CHOLS: Thank you, John.
Tom you will be up first in the norning. What
tinme do you want to start?
MR, WLSON: 8:30.
MR, NI CHOLS: 8:30. GCkay, see you at 8:30 in the
nor ni ng.
(Whereupon, at 6:44 p.m, the hearing was
recessed, to reconvene at 8:30 a.m, Thursday, August 17,
2000.)
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