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PROCEEDIL NGS

MR, NI CHOLS: Good norning. M nane is Marvin
Ni chols and I am MSHA Adm ni strator for Coal Mne Safety and
Health, and I will be the noderator for today's public
heari ngs. On behalf of Davit MAteer, Assistant Secretary
for MSHA, and Dr. Linda Rosenstock, the Director of N OSH
we want to wel cone all of you here.

This nmorning we will begin with the public

heari ngs on two proposals which were published on July the

7th in the Federal Reqgister, the Joint Single Sanple

proposal and the Plan Verification proposal. Your comrents
will be included in the record on both proposals.
Let me introduce our panel. To ny left we have

Ron Schell who is the Chief of the Health Division for Coal
M ne Safety and Health, and to ny right Larry Reynolds from
the O fice of the Solicitor.

On the panel behind ne we have Larry Grayson, Dr.
Larry Gayson, Associate Director Mning Research with
NI OSH;, Carol Jones, the Director of MSHA's O fice of
St andar ds, Regul ati ons and Vari ances; CGeorge N ew adonski,
M ne Safety and Health Specialist, Coal Mne Safety and
Heal t h; Thomas Tonb, Chief, Dust D vision, Pittsburgh Safety

and Heal th Technol ogy Center; Jon Kogut, Mathematica
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Statistician, Ofice of Program Policy Eval uati on; Rebecca
Roper, Senior Health Scientist and Ron Ford, Econom st, both
fromthe Ofice of Standards, Regul ations and Vari ances.

Because the single sanple rule is a joint
MSHA/ NI OSH pr oposal Paul Hewett, Industrial Hygienist, is
here from NIOSH.  And Rodney Brown from MSHA's O fice of
Information and Public Affairs is also present at the
heari ng. Rodney's standing back at the door there. Rodney
wll be available with press kits for the nedia and will be
avai |l abl e to answer any press inquiries.

And we have Pam King from MSHA' s O fice of
St andar ds, Regul ati ons and Vari ances. Pam greeted you when
you canme in. If you ve not yet signed in, please see Pam
and do so. O if you wish to speak, sign on the speakers
list.

Let me first nention about how the hearing wll be
conducted. The formal rules of evidence do not apply at
t hese hearings and they are conducted in an informl nmanner.
those of you who have notified MSHA in advance w il be
al lowed to nake your presentations first. Follow ng these
presentations others who request an opportunity to speak
will be allowed to do so. | would ask that all questions

regarding these rules be made on the public record and that
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you refrain from asking the panel nenbers questions when we
are not in session.

A verbatimtranscript of this hearing is being
taken and it will be nmade part of the official record.
Pl ease submt any overheads, slides, tapes and copies of
your presentations to ne so that these itens nay be nade a
part of the record. The hearing transcript, along with al
of the coments that MSHA has received to date on the
proposed rule will be available for review. [If you wish a
personal copy of the hearing transcript, you should nake
your own arrangenents with the court reporter that's sitting
to ny right.

W will also accept additional witten comrents
and ot her appropriate data on the proposed rule from any
I nterested parties, including those who have not presented
oral statenents today. These witten conments nmay be
submtted to me during the course of this hearing or sent to
the address listed in the hearing notices. Al witten
comments and data submtted to MSHA will be included in the
official record. |If you wish to present any witten
statenents or information for the record today, please
Identify them \Wen you give themto nme, | will identify

themby title as being submtted for the record.
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And, once again, Pamis sitting at the table by
the door and has an attendance sheet which you may want to
sign to register your presence.

To allow for the subm ssion of post-hearing
comrents and data, the record will remain open until
Sept enber 8, 2000.

As you may know, we held hearings |ast week in
Mor gant own, West Virginia, and Prestonsburg, Kentucky.

Before we begin this hearing let ne give sone
background on the proposals we are addressing here this
norning. First, the full shift sanple joint proposal.

In this proposal the Secretary of Labor and
Secretary of Health and Human Servi ces announce their
proposed finding in accordance with the Federal M ne Safety
and Health Act of 1977 that the average concentration of
respirabl e dust to which each mner in the active workings
of a coal mne is exposed can be accurately neasured over a
single shift.

In this proposal, the Secretaries are proposing to
rescind a 1972 finding on the accuracy of such single-shift
sanpling. The joint proposal also addressed the final

deci sion and order in National M ning Association v.

Secretary of Labor issued by the United States Court of
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Appeal s for the 11th Grcuit on Septenber 4, 1998. That
case vacated a 1998 joint finding and MSHA' s proposed policy
concerning the use of single, full-shift respirabl e dust
measurenents to determ ne nonconpliance with the applicable
respirabl e dust standard was exceeded.

As nost of you know, the single sanple issue has
been through a I ong public process which is outlined in the
preanble to the proposal.

The process ended with a Septenber 4, 1998 ruling
by the United States Court of Appeals for the 11th Grcuit.
The Court vacated the 1998 Joint Finding, concluding that
"the record contains no finding of economc feasibility,"
and that MSHA "failed to conply with Section 811(a)(6) of
the Mne Act." Therefore, in response to the Court's
ruling, the Secretaries are proposing to add a new nandatory
health standard to 30 CRF Part 72. The 1972 joint notice of
finding woul d be rescinded and a new finding woul d be made
that a single, full-shift nmeasurenent will accurately
represent atnospheric conditions to which a mner is exposed
during such shift. this finding is the basis for the new
proposed mandatory heal th standard.

MSHA bel i eves that singe sanple neasurenents are

nore protective of mners' health than the current practice
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of averaging nmultiple sanples. The process of averaging
dilutes a high neasurenent nade at one | ocation with | ower
neasur enent s nade el sewhere. MSHA recogni zes that single
full shift sanples have been used for many years by OSHA and
at nmetal and non-netal mines in this country.

The coal mning community had the opportunity to
experience the use of single full shift neasurenent for a
two year period in 1992 and 1993 and from May 1998 unti |l
Sept enmber 1998 when the Court of appeals vacated the
agencies' finding. W are interested in your coments
concerning the application of full shift sanples at your
m nes during that tinme period.

Additionally, because the proposed rule would be
I npl enented as a mandatory health standard, all el enents of
Section 101(a)(6)(A) of the Mne Act have been addressed in
this proposal. These include the portions of the proposal
whi ch address health effects, develop a quantitative risk
assessnent, and the significance of risk.

W are seeking your conments on this proposal as
well as on the plan verification proposal. The plan
verification proposal is based in significant part on
recommendat i ons contained in the 1996 report of the

Secretary of Labor's Advisory Conmmttee on the Elimnation
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of Pneunoconiosis. that report was based on the studies and
di scussions of representatives fromlabor, industry, and
neutral experts. they believe that if their recomended
changes were made, Bl ack Lung di sease could be elim nated
and confidence would be restored to the federal programto
control coal mne respirable dust |evels.

The plan verification proposal adopts three
recommendat i ons, three key recommendati ons of the Advisory
Commi tt ee:

1) MSHA should take full responsibility for al
respirabl e dust sanpling for conpliance purposes;

2) WMBHA should verify ventilation plans at
typi cal production | evels; and

3) MSHA should require operators to record
production | evel s and dust control paraneters to nonitor the
dust | evel s.

Under the plan verification proposal all the
existing requirenments in our regulations at 30 CRF Parts 70
and 90 for underground coal mne operators to conduct
respirabl e dust sanpling would be revoked. MNMSHA woul d
assune responsibility for all sanpling to determne if
m ners are overexposed to respirable coal mne dust. This

I ncl udes binonthly sanpling, abatenent sanpling, sanpling to
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establish a reduce standard in mnes where quartz is
present, and Part 90 sanpling for m ners who have evidence
of the devel opnent of pneunobconi osis.

Si nce MSHA woul d conduct all sanpling, the mners'
representative woul d have the right to observe sanpling with
no | oss of pay.

Bef ore approving ventilation plans, MSHA woul d
conduct verification sanpling under typical production
|l evels, with only the controls listed in the plan in effect,
and for the full shift. This would assure that mners are
not overexposed to respirabl e dust.

The results of these verification sanples nust be
bel ow the "critical values" listed in Section 70.209 of the
proposal before MSHA woul d approve a plan.

The proposal defines "full shift" differently for
pur poses of plan verification and abatenent sanpling and for
bi nront hly conpliance determ nation. The proposal would
revise the existing definition of "concentration"” so that it
I's an 8-hour equival ent neasure, even if the work shift is
| onger than 8 hours.

In addition, under the proposal only MSHA sanpl es
woul d be used to establish a reduced standard in underground

coal mnes where quartz is present. this would change the
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exi sting procedure which allows operators to submt sanples
whi ch are averaged w th MSHA sanpl es.

Finally, MSHA would allow | ongwal | m ne operators
to use, on a limted basis, either powered air-purifying
respirators or admnistrative controls when all feasible
engi neering controls cannot maintain respirable dust |evels
at or below the applicable standards. Coal m ne operators
must first request that the Adm nistrator for Coal M ne
Safety and Health determ ned that all feasible engineering
controls are in place. If so, MSHA would grant the operator
interimventilation plan approval. However, the operator
nmust i npl enent any new feasi bl e engi neering controls which
may becone avail abl e.

Now, in response to the hearings |ast week in
Mor gant own and Prestonsburg we want to spend a few m nutes
outlining in some greater detail the nmjor provisions of
these two rules. And Ron Schell will do that.

MR, SCHELL: Good norning. Just give us a second
to get set up here, would you pl ease.

(Pause.)

MR. NICHOLS: Do we need to nove?

MR SCHELL: No.

(Slide.)
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MR, SCHELL: Can everybody see that?

As Marvin said, 1'd like to take just a few
mnutes to sort of outline for you what this proposal is.

It is an extensive proposal so |'mgoing to give you the
"Reader's Digest" version. and the technique that | use
when | go through here is basically I'm going to show what
we do now and then conpare that with what this proposed rule
Is. And I'"'mnot going to read everything that's on these
charts, guys, because nost of you know what we do now. |
just put it up there so that you can sort of visually
conpare the two.

(Slide.)

There are really four parts to this rule, part
dealing with effective plans, part dealing with conpliance
with plans, part dealing with nonitoring plan effectiveness,
and that's sanpling, and a part dealing wth abatenent.

And | want to talk a little bit about effective
pl ans and conpliance with plans. And | don't mean to pooh-
pooh sanpling or abatenment -- they're key -- but what we've
done with this rule is toreally try to focus on the fact
that coal mnes aren't |like normal industrial operations.

In normal industrial operations an industrial hygienist goes

in and sanples to determine if there's a problem If they
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find a problemthen they nove to control that environnent.

Vll, in coal mning you don't have to do that.

We know any tinme you mne coal or transport coal you're
going to be generating respirable dust and possibly silica.
So you' ve already got a hazard. So we have to nove to is to
control that hazard any tinme we're mning or transporting
coal .

The average mine in this country operates 400
shifts. | say average because a |lot of them operate nore
than that 400 shifts. What we're really trying to do is to
control exposures of mners on every shift, not just the
shifts that are being sanpled. So the key to this proposal
Is we want to have an effective dust control plan in place
every shift that you' re producing coal. And we want to nmake
certain that that dust control plan is nmaintained and
operating before you begin production on every shift.

So that's the key to what these proposals are; we
want to protect mners every shift that they' re working.

How do we plan to do that with effective plans?
One of the things, if you take -- again | want to focus the
current programis on the left, the proposed programis on
the right. One of the things that we have done in this rule

Is we're designing plans that will protect mners the entire
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shift. If you' re working 12 hours, we want that plan to be
effective for 12 hours. |If you're working 8 hours, we want
that plan to be effective for 8 hours.

The second thing we're doing, and that's the key,
Is we want that plan to work at high production.

George, put that other view up there.

(Slide.)

During the last two hearings there was a | ot of
confusi on between what, at what |evel we were going to
approve plans in ternms of production. So we put this chart
together. And I'mgoing to ask Jon Kogut to just take a
m nute and explain this.

Jon?

MR, KOGUT: Okay. As Ron said, there was
consi der abl e confusi on expressed at the two hearings | ast
week about the various production levels that we referred to
in the plan verification proposal. So this chart is based
on the last 30 production shifts that were actually recorded
inalongwall MMJ fromour District 3 a few years ago.

The little dots that are plotted along the l|eft
scal e represent the actual productions recorded for those 30
shifts. Each dot represents one production shift. So,

they're a little faint on the overhead, but as you can see,
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the three highest production shifts were up above 9, 000
there, and the | owest one was just a little -- there were
two that were nore or less in a tie above, just above 2, 000.

There's an inportant distinction between, you
shoul d keep in m nd between the percentile and a percentage
of the average. The sixth highest production which is
plotted there is just under 8,500 tons. And that happens to
be the 80th percentile. Were that 80th percentile cones
fromis that it's the sixth highest out of 30. Six divided
-- six out of 30, that's 20 percent. So that neans that 20
percent of those production shifts are at that |evel or
above, and 80 percent of themare less than that |evel of
just over 7,500 tons -- I'msorry, just under 8,500 tons.
So that's called the 80th percentile. That's the sixth
hi ghest production

The 10th highest is at around 7,500 tons. And
two-thirds of the production levels are | ess than that
value. That 10th highest is in the proposal what has been,
what we've proposed as being the |evel at which verification
sanpling is going to take place. So what that neans is that
for a -- when we go in to verify the plan under the
proposal, the production |levels that counts towards

verification sanpling have to be at that |evel or above.
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And if they're not at that |evel or above, that 10th highest
| evel, then they won't count towards verification sanpling.

Al so, when a -- after a plan is approved under the
proposal the operator is required to keep records of
production | evels. And when an inspector goes in and checks
t hose, subsequently checks those production records, if it
| ooks as though nore than a third of the production |evels,
productions that are being mned on shifts are higher than
that verification production |level, then that would be
grounds for requiring reverification of the plan.

In other words, if the MMJis mning at |evels
nore than third of the time on nore than a third of the
shifts that are greater than the verification |evel then
MSHA coul d require that the plan be reverified. And the
reason that that's set at one-third is because under the
proposal we're setting the verification production limt
| evel to be that 10th hi ghest val ue which corresponds to the
67th percentile.

Now, just for purpose of conparison |I'm show ng
the average on their to be 6,295 tons. That's the average
for those last 30 production shifts at that |ongwall
oper ati on.

And anot her figure that was brought up at the
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heari ngs | ast week was a recomendati on of the Advisory
Comm ttee that conpliance sanpling be conducted at 90
percent of average production. So, as you can see, the 90
percent of average is, of course, |less than the average and
It's considerably | ess than the 10th hi ghest val ue.

And anot her nunber that's up there is the 60
percent of average production which is what under both the
current program and under the proposal those are the --
that's the production |evel that's required for NMSHA
conpl i ance sanpl i ngs.

MR, SCHELL: George, put that other slide back up

(Slide.)

Again, the point we wanted to nake there is we're
going to verify for the full production shift 10 hours, we
verify for 10 hours. W're going to verify at higher than
average production. And |like Jon said, that we're going to
keep records of that production so we can see if production
I's creeping up and you need to reverify.

Next thing is MSHA's going to do that verification
sanpling. And when we verify that plan, only those controls
listed in the plan can be in effect. GOkay? High
production, only those controls in effect, with a slight

margi n there because we know you can't get 100 percent each
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time. Wen we verify that plan we're going to be verifying
nore than one occupati on.

Up there you see we'll be | ooking at both the roof
bolter and the DO on a continuous m ner section. And what's
I nportant is when we verify that plan we're going verify
based on two criteria, two separate criteria:

1) They have to be in conpliance with the 2
mlligramrespirable coal m ne dust standard;

And then we're going to ook to nake sure they're
in conpliance with the 100 m crogramsilica standard.

So both silica and respirable coal mne dust have
to be controll ed.

W estimate it's going to take one to ten shifts

to verify a plan. 1In sone cases it may take nore because
you have to reach certain limts before we'll approve that
pl an.

Lastly, we have proposed that if engineering
controls have been exhausted and the Adm nistrator reaches
that determ nation, under limted circunstances downw nd of
the shear operator on longwalls only, operators would be
all owed on an interimbasis to use adm nistrative controls
or PAPRs on mners who work downw nd of the DO

The point | want to | eave you with, we are
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applying stringent criteria to the plan approval process to
make certain that when we approve that plan we know t hat
plan is going to work. And, again, our goal, conpliance on
all shifts.

George, the next slide.

(Slide.)

How are we going to achieve conpliance with plans?
One of the major things that the Assistant Secretary has
done in the past few years is to pass a requirenent in the
ventil ation proposal that says that operators have to
conduct an on-shift exam nation of the dust control
paraneters prior to production on every shift to nmake
certain that those controls are in place and working. That
requi rement stays in place. The difference though, we've
got better plans. So we ought to be doing an on-shift
before every production shift on better plans.

Secondly, we're going to be increasing our

nonitoring of that on-shift requirenent. 1In addition to
checking it when we do routine inspections we'll be checking
it when we do our binonthly sanmpling and we'll be checking

It when we do abatenent sanpling. And as Jon nentioned
before, we now w |l require that production records on

every, on every MWUJ be maintained so that we can | ook to see
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what the production has been on that MVJ over the past six
nmont hs.

What are we going to do in terns of nonitoring
pl an effectiveness? George, why don't you junp ahead to
t hat next slide?

(Slide.)

And one of the major things we're going to do
that's in this proposal is we're going to single sanple
determnations. And this is a chart to show you what we're
trying to get away from This is a real mne. These are
sanpl es taken in April of 2000. And you'll see that five
sanpl es taken, these are operator conpliance sanples, two of
those sanples clearly are beyond the 2 mlligram standard.
One of thenmls al nost double it, the other is at 2.4.

W take no action based on those sanples. And
why? Look at the section average: 1.8. Two out of five
sanpl es show overexposures. W take no action. Wy?

Aver agi ng masks hi gh exposures with | ow exposures. W need
to get away fromthat.

(Slide.)

We are proposing that when we do our sanpling
bi nronthly that we do it as we currently do for an 8 hour

period of time. W believe that since we're there, since
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we' |l know what the plan paraneters are, since we know where
the mners are, 8 hours ought to give us a good idea whet her
or not that plan continues to be effective. And a key to
this sanpling is to allow us to nake a judgnent as to

whet her or not conditions have changed so that that plan is
no | onger protective of the mners on every shift.

We are soliciting coments as to whether or not
this conpliance sanpling should be full shift sanpling
rat her than 8 hour sanpling.

When MSHA sanples on a binonthly sanple, well,
when MSHA sanpl es binonthly we're going to be doing what we
do now, that's we go out and we don't sanple just one
occupation, we're going to sanple at |east five occupations
on the MMJ each tinme. That gives us an overall view of
what's happening on that section and doesn't allow you to
nove people fromdusty areas to | ess dusty areas when you're
only sanpling one person.

Li ke Jon said, production has to be at |east 60
percent to be a valid sanple. W will every binonthly
period sanple the DA and any DAs on or near the MVJ. W
wll sanple every Part 90 mner. W are proposing in these
regul ations that we only sanple the non- MMJs, the outby DAs,

at | east once a year. And the reason for that, if you | ook
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at the exposure levels that we see in both operator sanples
and MSHA sanples we find very few overexposures outby. |
think last year we only issued eight citations nationally
for overexposures on outby DAs.

One of the key things to our doing the sanpling is
since we're there we can record what the plan paraneters
were in place, what the production was on that day, where
the people were on that day. And over a period of tine that
gi ves you an enornous anount of data on what's happeni ng at
that m ne and what works and what doesn't work at that m ne.
So just being, in addition to doing the sanpling, collecting
that data over a period, you know, six tines a year, year
after year gives you an enornous base of data on what's
real |y happeni ng at that m ne.

MR NITEWADOVSKI: | think it's inportant to
recognize with regards to binonthly sanpling that that
represents only m ni rum anount of sanpling. Because our
criteria calls for if any sanple exceeds the applicable
standards but is below the two sides value we're going to go
back and sanple an additional shift.

MR, SCHELL: That's a good point, George. And one
other point | would make is since you' ve got an approved

pl an, since that plan has to be on-shifted prior to every
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production shift if an operator goes out on that plan and
we're there, so we would have known if that plan was being
conplied with, it's likely that we'll put that plan back
into plan verification to nake sure that that plan works.
That will generate another series of one to ten sanples to
reverify that plan.

(Slide.)

Abatenment. We think this is a significant
| nprovenent. In the past, operators took abatenent sanples.
W didn't know what changes they had nmade to cone into
conpl i ance, what their production was. MSHA is proposing to
do all abatenent sanpling. MSHA will do the abatenent
sanmpling. W will be doing it based on single sanples so
even if one occupation goes out on the MMU we'l|l sanple all
five. Al five have to cone back into conpliance.

A difference, when we sanple for abatenent we want
to do full shift sanmpling. Again, we will be able to record
what the paraneters were in place, what the production was
in place. And repeating what | just said earlier, any tine
we have to do abatenent sanpling the first thought we're
going to have is there's sonething wong wth this plan and
It needs to be nodified. That doesn't mean there couldn't

have been a situation where a mner got thenselves in the
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wrong, positioned thenselves in the wong place. But,
again, we're going to be looking to see why that plan didn't
control that environnment on the day that they went out of
conpl i ance .

Marvin, | think that's it.

MR. NI CHOLS: Ckay. Thanks, Ron.

It's been pointed out that | not only m sspoke
once but twice in ny opening statenent. | referred to this
proposal as "full shift sanple proposal.” O course | neant
it's a single full shift sanple proposal, the single shift
sanpling is what we're tal ki ng about.

kay, at this tine we'll consider any evidence or
di scussion on any aspect of the two proposals. And as |
said earlier, we'll begin wth those that have requested to
present information in advance. And following all the
presentations for fol ks we have signed up, anyone el se that
wants to cone forward and nake a presentation wll be
all owed to do so

We have the hearing scheduled for all day today
and we have this roomup until m dday tonorrow. So we
shoul d have plenty of tinme for anybody that wants to nake a
present ati on.

So at this time we'll start with Joe Main with the
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United M ne Wirkers of Anerica.
STATEMENT OF JOE MAIN, UNI TED M NE WORKERS OF ANMERI CA,
ADM NI STRATOR OF HEALTH AND SAFETY

MR, MAIN. Good norning again. M nane is Joe

Main and | amthe Adm nistrator of Health and Safety for the

United M ne Wirkers of Anerica. And as the panel knows, |
al so served on the Secretary of Labor's Advisory Commttee
whi ch was instructed to devel op proposed rules for the
governnent to act on to reformthe coal m ne dust program

And as | have said in previous testinony before
this panel, this rule falls far short of what's needed to
protect the nation's mners. It falls far short of that
that m ners have expected and denmanded over the years. It
fails to address the law suit continued or filed by the
m ner workers on January 13, 2000. And it seriously fails
to follow the recomendati ons of the Federal Advisory
Commi ttee which | served on.

And each of those areas | want to express the
extreme di sappointnment of the United Mne Wirkers for the
proposal that's before us.

And | canme to one conclusion after trying to rack
ny brain to figure out how we could nake this rule work.

And the only conclusion | cane to is that we need to el ect
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Ron Schell President of the United States. W need to give
himthe single duty of carrying out the proposal that MSHA
has prepared, and we've got to go to God and ask for himto
be placed in a state of imortality. Now, short of that I
have not figured out any way for this rule to actually be
carried out in a way that would be effective across the
board to m ners.

And, as we pointed out, we do support the agency's
concept of a single full shift sanpling. After reading the
rule it fails to acconplish that and it fails to acconplish
the wants and needs of mners, the findings of the Advisory
Commttee, as |'ve pointed out. And it falls far short of
really making sure that the mners are really protected in
the workplace in this country.

W al so support the concept of plan verification.
But in its current structure in the rule there is several
difficulties with that rule that we think should not be
finalized in that formand enacted as a final regulation
because we think it would fail to adequately protect the
mners of this country.

And as we pointed out, we're very concerned about
the work enpowernent aspect of this rule. W believe that

actually there is deteriorations in current worker
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enpower nent protections and rights that m ners have. And we
bel i eve the process was really designed for the governnent
and to be inplenmented and used by the governnent.

And by the style of the proposal and both the
policy concepts of taking standards out of the current rule
and placing those into policy, by using the policy approach
in the preanble to inplenent the agency's proposal, and by
designing the rules in such a way that are very
di scretionary we believe that it has weakened the knees of
m ners' protections or rights under the current -- that
m ners have under the current rules. And would fail to have
a standard in place that mners could clearly understand.

|"ve talked to many miners since this proposal hit
the decks and one thing that | have found is that the m ners
out there are totally confused about what this rule is and
does. And as | pointed out, | think the announcenents t hat
were provided to the public on the inplenentation of this
rule did not fairly characterize a | ot of the changes that
took place. And | think it served to create sone of the
confusion that we're continually trying to clear up in the
coal fields.

| know many mners that |1've tal ked to thought

t hat when that announcenent cane out there is full shift
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sanpling for mners during conpliance sanpling. That is
just not in the rule. W understand that full shift
sanpling would only apply on abatenent sanples in terns of
conpl i ance pur poses.

M ners thought there was a takeover of the
operator program which we've all sought for years, only to
find really the agency is going to continue to do what they
are currently doing now and elimnating the m ne operator
sanpling program And there's a few changes around that,
but generally speaking that's what the proposal anpbunts to.
That's not what mners wanted, that's not what the m ne
wor kers wanted, that's not what the Advisory Commttee
sought to do and so on.

So, and | could go into nore detail which I'm

going to bypass that for right now W'Ill doing a |lot nore
for the record. And other folks will be testifying here
| at er.

M ners in Prestonsburg and Morgantown | think sent
a clear nessage to this panel as | pointed out in the
closing remarks in Prestonsburg, and that was to send the
proposal back, go back to the drawi ng board and i ssue a new
proposal. And that's particularly true with respect to

Parts 70, 75 and 90. And | just went back through and just
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inny mnd all the mners that testified who cane from West
Virginia, Pennsylvania, Al abama, Kentucky, Illinois,
Virginia, and there was just this clear nessage fromthe
mners that that's what they wanted done.

And they pointed out | think a lot of the flaws in
the proposed rules that would really affect themat the m ne
site. And | think that there is an obligation on the part
of this panel to listen to the public since it is only part
the public really plays in this rul emaki ng process. And if
the governnent fails to heed that | think that they have
neutered really the citizens' rights to influence governnent
actions in this country. And being those that are directly
affected by this and representing mners who will directly
affected I think that would be just entirely the wong
course of action to take.

In addition to the Advisory Commttee, the
| awsuit, the historical record that mners have | aid out
asking for different reforns that just did not take place in
this rule there is another issue that has not been discussed
before this panel. And | would like to spend a little bit
of time this norning on that.

There's sone confusion out there that | picked up

in Prestonsburg. And | think it's when | get through this
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people will understand what it is. There is the view that
this whole rule is a NNOSH MSHA rule. And as | have read
the record and |I've listened to the announcenents, as |
clearly understand it the only part of this rule that MSHA
or that NIOSH has played a part inis the single full shift
sanpl e proposal under part 70.500.

I's that correct in terns of --

MR, NICHOLS: That's generally correct, | think.

MR MAIN.  And ny question would be given the fact
that MSHA or that NI OSH issued a criteria docunent in 1995,
submtted it to MSHA in accordance wth the M ne Act which
required MSHA to take official actions, and that is to
either issue rules based on that criteria docunent or
publish a notice, if they decided not to do so, why they
decided not to do so. And as |'ve plowed through this rule
and the preanble | don't see that clearly identified,
particularly in the areas that the agency has engaged in
rul emaking on. And we're going to do that throughout this
process.

But | think it's a fair question to ask, why was
Nl OSH not a party to the devel opnment of the rul es under Part
70, 75 and 907

MR, REYNOLDS: Joe, | just wanted to clarify that
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the reason the rule is structured the way it is and the
reason we have two proposals is the only thing that N OSH
participated in was the i ssue of whether we could accurately
nmeasure over a single shift the level of respirable dust.
Nl OSH does not have rul emaki ng authority and for that reason
they were not involved in devel oping the rules under Parts
70, 75 and Part 90. They were strictly involved in the
| ssues of neasurenent under the single full shift nmeasure
proposal, the joint proposal with NI OSH and MSHA.

So the other, the plan verification rule is
conpletely the Mne Safety and Health Adm ni stration
That's why the rules are structured the way they are, why we
have the separate rul es.

MR, MAIN.  But having said what you did and having
a know edge of the criteria docunent and the rul emaki ng
process | find it strange that NI OSH has specific
recommendations nmade with regard to single full shift
sanpling that is pertinent to the rule that was published on
Part 70.500, and they are participants. And the agency
| i kewi se had pertinent information and involvenent in parts
of Part 70. That, |I'mconfused as to why NIOSH was a party
to the Part 72 rul emaki ng process and was not a party to the

Part 70, Part 90 and the Part 75.
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And if | could go one step further and just
explain. The NIOSH criteria docunent reconmended that there
be full shift sanpling as | read it. And | have a copy
which | would [ike to introduce into the record because |
don't think it's fully in the record yet on the Part 70,

Part 90, Part 75 rul emaking process. There is sone excerpts
or references to this in a couple areas but the whole
docunent has not been, as | have read the preanble, really a
broad piece of that.

But the single sanple rule in one instance is
recogni zed under Part 70.500. And its inplenentation is
recogni zed in Part -- or the Part 72.500 rather is the
single sanple rule. And the inplenentation of, | want you
to check on that, is represented in the Part 70 which would
define what a full shift is, you know, how m ners woul d be
sanpl ed, the actual exposure |evel that woul d be appli ed.

So, you see I'ma little bit confused why they
were over here on this part of it but it wasn't a part of
the second part. But there's other issues as well but
that's just an easy one to settle.

MR, REYNOLDS: Well, once again, the reason they
were strictly involved in the issue of whether we could

accurately neasure and it was MSHA that woul d have exerci sed
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the authority to create the mandatory standard under Part 72
to inplenment that.

MR, MAIN. | understand your answer but | don't
understand you answer. And if that makes any sense | still
can't understand why they weren't a party to the other
process.

If you | ook at the NIOSH criteria docunent there
IS sone clear-cut recommendations that went to MSHA in
Septenber of 1995 that is directly reflected by this rule.
And I'mgoing to go through a few of those and just point
those out. And wth that | think that N OSH ought to have
been a party. And before this record closes I"'mgoing to
make an official request that N OSH does respond to this
rul emaking. And | question after reading this rule the
conflicts between both the Advisory -- the 1995 criteria
docunent and what MSHA proposed is, | sat back and watched
this panel for, you know, two hearings now and | have not
seen any weigh-in really on the debate on those issues that
had been clearly articulated by mners and by those who were
testifying.

The | owering of dust standards versus the raising
of dust standards is one clear on.

MR, REYNOLDS: | just wanted to clarify once nore
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that NIOSH didn't have anything to do with the changes, the
proposals for Part 70, 75 and 90. And the criteria docunent
woul d have been in the formof recomendations. That's the
role of NTOSH.  So they would not have been involved in the
rul emaki ng, you know, those particular rul emaki ngs, they
were strictly involved in the single full shift neasure

pr oposal .

MR, MAIN. | understand your answer but, again, |
don't understand your answer because | think there's a
conflict both ways. kay.

And to that end 1'd just like to walk through this
proposal because | think mners do deserve to hear from
Nl OSH about their position on this or governnent agencies
t hat have done a trenendous anount of research and work,
consistent wwth the Advisory Commttee, they |aunched in to
try to develop reforns. And as a starting point |I'd just
like to start tal king about the 2 mlligram standard.

Now, MSHA had proposed the 2 mlligramis probably
the best standard on coal mne longwalls to be done with the
4 mlligram And | know there's sone difference about how
you define what I'msaying. But in ny book two is two, four
Is four, and there's going to be a four that is clearly

stated in the proposed rule.
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NI OSH, however, recommended to cut the current
exposure level in half to 1 mlligram And | just seriously
question does NI OSH support the criteria docunent and their
findings or do they support the position of the proposed
rul e i ssued by MSHA? Because any way that you slice it
there is a clear difference there. |f one agency is
proposing cutting the rule in half to 1 mlligram and
there's a reformproposal to raise it to 4 mlligrans that's
a clear conflict. And | think it's a clear question to ask
I f NI OSH supports the criteria docunent or if they support
the MSHA rul e?

MR, GRAYSON: NIOSH policy is contained in the
criteria docunent.

MR MAIN. I'msorry?

MR, CGRAYSON: NI OSH policies are contained in the
criteria docunent.

MR. MAIN. Wi ch nmeans?

MR, CGRAYSON: They are recommendations to the
agency on what we feel are our proper neasures.

MR MAIN. And in support of that position let ne
ask the question this way, NIOSH clearly reconmended t hat
the exposure level be reduced to 1 mlligramin this

criteria docunent. Does NICSH still stand by that position?
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MR GRAYSON:  Yes.

MR MAIN.  Yes?

MR GRAYSON:  Yes.

MR MAIN  Ckay.

MR, REYNOLDS: One thing | wanted to interject is

that actually reducing the exposure |evel was outside the
scope of this rulemaking. And as |I'd nentioned earlier,
there i s another rul emaki ng action that was under

devel opnent at M ne Safety and Health. Earlier, you know,
farther down the rul emaki ng process is an advance notice for
proposed rul emaking. So that was outside the scope of this
rul emaki ng as to whether or not to reduce the exposure |eve
to 1.

MR MAIN. | understand two things: one, that the
governnent in 1980 issued proposed rules or filing rules
Wth the promse to mners that they would do nore. And
we're still back here in 2000 trying to get themto do nore
stuff. So the prom ses fromthe governnment are not wel
received by the mners. And | --

MR NCHOLS: 