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PROCEEDI NGS

MR. HOMRD: M nane is Kenneth Howard. | amthe
Director of MSHA's O fice of Technical Support and I'd to
wel conme you MSHA' s public hearing on the proposed standards
for occupational noise exposure in coal and netal and
nonmet al m nes.

Let me first introduce the nenbers of today's
panel. Starting on ny far right is Roslyn Fontaine of the
O fice of Standards, Regul ations and Variances. Next to her
is James Custer, fromthe Ofice of Metal and Nonnmetal M ne
Safety. Immediately to ny right is Robert Thaxton, fromthe
Ofice of Coal Mne Health. On ny far left is Victoria
Pilate fromthe Ofice of Standards, Regul ations and
Variances. Next to her is Sandra Wesdock, fromthe O fice
of the Solicitor, and imediately to ny left is the
nmoderator for today's hearing who will be M ke Val oski from
the O fice of Technical Support at MSHA

Let nme apol ogize first for ny head cold and hope
that | can get through this and you still understand what
| "' m sayi ng.

We are here to listen to your comments on the
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Decenber 17, 1996 proposed rule revising certain portions of
the existing health standards for occupational noise
exposures in coal and netal and nonnetal mnes. The
hearings are being held in accordance with section 101 of
the Federal Mne Safety and Health Act of 1977 and as is the
practice of our Agency, formal rules of evidence wll not
apply.

First of all let me give you a little background
on the proposed rule. ©MSHA published an Advance Noti ce of
Proposed Rul e maki ng on Decenber 4, 1989, as part of the
Agency's ongoing review of its safety and heal th standards.
The Agency's exi sting noise standards, which were
promul gated nore than 20 years ago, are inadequate to
prevent the occurrence of occupational noise-induced hearing
| oss anong mners. In the Advance Notice of Proposed Rul e
maki ng, the Agency solicited information for revision of
noi se standards for coal and netal and nonnetal mnes. The
coment period for that proposal was closed on July 15,
1990.

On Decenber 17, 1996, in response to information
recei ved on the Advance Notice of Proposed Rul emaki ng, MSHA
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publ i shed the proposed standard. The Agency has devel oped a
proposal that it estimates can reduce by two-thirds the
nunmber of mners currently projected to suffer materi al

i npai rment of their hearing but which it estimtes can be

i mpl emented at a cost of less than $9 million to the m ning
i ndustry as a whol e.

The focus of the proposal is on the use of the
nost effective nmeans of control -- to control noise,
engi neering controls to elimnate the noise, or
admnistrative controls, for exanple rotating mners duties,
to mnimze noise exposure whenever feasible.

The proposed standard would retain the existing
perm ssi bl e exposure level, the PEL. It would al so
establish a new action | evel of an 8-hour tinme-weighted
average of 85 dBA. If a mner's exposure exceeds the PEL
t he proposal would require that the m ne operator use
f easi bl e engi neering and adm nistrative controls to reduce
noi se exposure to the PEL. |[If engineering and
adm nistrative controls do not reduce the mner's exposure -
- noi se exposure to the PEL, the operator nust use controls
to | ower exposure to as close to the PEL as is feasible or
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achievable. 1In addition, the operator would have to provide
any exposed m ner annual audi onetric exam nations, properly
fitted hearing protection, and ensure that the m ner takes
t he annual audi onetric exam nati on and uses such protection.
The comment period was extended from February 18,
1997 to April 21, 1997, due to requests fromthe m ning
comunity. MSHA has received a broad range of comments from
over 60 different interests, which include m ne operators,
i ndustry trade associ ations, organi zed | abor, coll eges and
uni versities, and noi se equi prent nmanufacturers. The
coments addressed the primary provisions of the proposed
rule, such as the action level, the PEL, nethods of
conpl i ance, exposure nonitoring and audi onetric testing.
Now, let ne discuss a few of the specific
provi sions of the proposed rule. Exposure to noise is
measur ed under proposed section 62.120. The proposed
section would require that a mner's noi se exposure not be
adj usted for the use of hearing protectors, that a mner's
noi se exposure neasurenent integrate all sound |levels from
80 dBA to at least 130 dBA during the mner's full work
shift, and that the current 5 dB exchange rate to neasure
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the level of a mner's noise exposure would continue to be
used.

An action level of 85 dBA during any work shift,
or equivalently a dose of 50 percent, would al so be
est abl i shed under the proposed rule. For mner's who are
exposed to the 85 dBA action |level, the proposed rul e does
not require the use of engineering and adm nistrative
controls. Rather, operators would be required to provide
personal hearing protection upon a mner's request, annual
enpl oyee training, and enrollnent in a hearing conservation
pr ogr am

The proposed rule would also retain the existing
PEL of 90 dBA, requiring that no m ner be exposed to noise
exceeding a TWA-8 or 90 dBA during any work shift, or
equi valently a dose of 100 percent. Wile the PEL woul d not
change, the actions required if noi se exposure exceeds the
PEL are different fromthe current requirenents.

MSHA' s exi sting netal and nonnetal noise
standards, for exanple, already require the use of feasible
engi neering or admnistrative controls when a mner's noi se
exposure exceeds the PEL. The existing standards, however,
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do not require the mne operator to post the procedures for
any adm nistrative controls used, to conduct specific
training, or, to enroll mners in a hearing conservation
pr ogr am

Under MSHA's current coal mning standard, a
citation is not issued when a m ner's exposure exceeds the
PEL if appropriate hearing protection is used by the m ners.
In the event of a violation of the coal m ning standard,
operators are required to pronptly institute engi neering or
adm ni strative controls and to submt to MSHA a plan for the
adm ni stration of a continuing, effective hearing
conservation program

The proposed rul e however, would establish a
hi erarchy of controls for all mners when exposure exceeds
the PEL. 1In addition, other aspects of the rule increase
protection of mners and further reduce the potential for
hearing loss. Under the proposal, mne operators nmust first
utilize all feasible engineering and adm nistrative controls
to reduce sound levels to the PEL before relying on any
ot her controls to protect against hearing | oss.
Furthernore, an operator would be required to ensure that a
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m ner whose exposure exceeds the PEL takes the hearing
exam nation offered through enrollnent in the hearing
conservation program

Under proposed section 62.120(f), MSHA woul d
require operators to establish a system of nonitoring which
effectively evaluates each m ner's noi se exposure. The
proposal would also require that within 15-cal endar days of
determning that a mner's exposure exceeds the action
| evel, the PEL, the dual-hearing protection |level, or the
ceiling level, the mne operator notify the mner in witing
of the overexposure and the corrective action being taking
pursuant to section 103(c) of the M ne Act.

The proposed rule al so provides for hearing
protection and training. Under proposed section 62.125,

m ners woul d be given a choice fromat |east one nuff type
and one plug type hearing protector. Under section 62.130,
m ners woul d be given required training.

Addi tional ly, under proposed section 62. 140,
operators would be required to offer baseline audiograns to
mners enrolled in a hearing conservation program that is,
when a mner's exposure exceeds the action level. Prior to
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conducting the baseline audi ogram operators would be
required to make certain that mners have at | east a 14-hour
peri od where they are not exposed to workpl ace noise. Use
of hearing protectors as a substitute for this quite period
woul d be prohibited. The proposed rule would also require
m ne operators to offer a valid audiogramat intervals not
exceeding 12 nonths for as long as the mner remains in the
heari ng conservation program

Proposed section 62.150, would required the
operator to assure that all audionetric testing is conducted
in accordance with scientifically validated procedures.

MSHA woul d al so require that audionetric test records be
mai ntai ned at the mne site for the duration of the affected
m ner's enploynent plus at |east 6 nonths thereafter.

Under proposed 62.160, operators would have a 30
day -- have 30 days in which to obtain audionetric test
results and interpretations. Additionally, under proposed
section 62.180, MSHA would require that unless a physician
or audi ol ogist determnes that a Standard Threshold Shift is
neither work rel ated nor aggravated by occupati onal noise
exposure, within 30 cal endar days of receiving evidence of a
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Standard Threshold Shift, or results of a retest confirmng
a Standard Threshold Shift, the operator nust do the
fol | ow ng:

(1) retrain the mner;

(2) allowthe mner to select a hearing protector, or
a different hearing protector; and,

(3) reviewthe effectiveness of any engi neering and
adm nistrative controls to identify and correct any
defi ci enci es.

Proposed section 62.190 would require that within
10 working days of receiving the results of an audi ogram or
receiving the results of a follow up evaluation, the
operator notify the mner in witing of the results and
interpretation of the audionetric test, including: (1) any
finding of a Standard Threshold Shift or reported hearing
| oss; and, (2) if applicable, the need and reasons for any
further testing or eval uation.

Finally, the proposed rule would require that the
operator provide the mner, upon termnate -- on termnation
of enploynent, with a copy of all records that the operator
is required to maintain under this part, wthout cost to the
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m ner .

Now, this is the fifth of six hearings that we are
holding. W wll also be receiving coments and testinony
on the proposed rule in Washington, D.C., on May 30. The
hearing will begin at 9:00 a.mand end at 5:00 p.m |If
necessary, however, MSHA will continue the hearing into the
eveni ng hours.

A verbatimtranscript of the hearing is being
taken. It wll be nade an official part of the rul emaking
record. The hearing transcript, along wwth all the coments
that MSHA has received to date on the proposed rule, wll be
made available to the public. [If you wish a personal copy
of the hearing transcript, however, you can nmake your own
arrangenments with the reporter. | wll now turn the hearing
over to Mke Valoski, fromthe Ofice of Technical Support.

MR. VALOSKI: Good Morning. | am M ke Val oski
and I will be the noderator for this public hearing. The
M ne Safety and Health Adm nistration view these rul emaki ng
activities as extrenely inportant and knows that your
participation is also a reflection of the inportance that
you attach to the rul emaki ng.
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To ensure that an adequate record is nmade during
this proceedi ng, when you present your oral statenments or
ot herwi se address the panel, | ask that you cone to the
podium clearly state your nane, spell your nane, and state
t he nane of the organization that you represent.

The order of presentations of public statenents
wll be in the order in which the requests were received and
will be as follows. Lee Lenke, Len Eldridge -- I'msorry.
Len Etheridge, Billy Yarbrough fromthe Georgia M ning
Associ ation, Steve Mnshall fromthe American Portl and
Cement Alliance, Geg Frazier from T Thieley (sic) Kaolin,
Pete Martinez from Texas Utilities M ning, Charles Machenehl
and Ken Stockton fromthe Georgia Crushed Stone Associ at es,
Dr. John G bbs from Care- McChee, Dewey McCabe from G| Dry,
Maurice G bson fromA & M Products, and WIIliam Wl fe.

It is ny intent that during this hearing, anyone
who wi shes to speak will be given an opportunity to do so.
Anyone who has not previously requested to speak should
indicate their intentions to do so by signing a list of
speakers which is located at the far right of ny table in
front of Roz Fontaine. Tinme wll be allotted for all who
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w sh to speak after the schedul ed speakers. The chair wll
attenpt to recogni ze all speakers in the order in which they
requested to speak. |If necessary, however, the noderator
reserves the right to nodify the order of presentation in
the interest of fairness.

Al so, as the noderator, | may exercise discretion
to exclude irrelevant or unduly repetitious material. And
in order to clarify certain points the panel may ask
guestions of the speaker.

Al'l comments are inportant to the agency. MSHA
w Il accept witten comrent and ot her appropriate data on a
proposal fromany interested party including those who w |
not present an oral statenent. Witten comments nmay be
submtted to Roslyn Fontaine at the far right of the table
during this hearing or sent to Patricia Silvey, Director of
MSHA's OFfice of Standards, at the address listed in the
Public Hearing Notice. Al witten comments and data
submtted to MSHA will be included in the rul emaking record.
Shoul d anyone desire to nodify their comments or submt
addi tional comments followi ng the hearing, the record wll
remai n open as stated in the Public Hearing Notice until
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June 20, 1997, to allow for post-hearing comments and dat a.
| f possible, the agency woul d appreciate receiving a copy of
your comrents on conputer disk and also tell us what

| anguage you use to type in your coments.

The comrents are essential in hel ping MSHA devel op
the nost appropriate rule that fosters safety and health in
our nation's mnds. W appreciate the constructive
criticismand the hard work and careful thought which your
comments represent. Personally and on behal f of the
Assi stant Secretary, J. Davitt MAteer, | would like to take
this opportunity to express our appreciation to each of you
for your being here today and for your input. W | ook
forward to your continued participation in the Agency's
rul emaki ng activity.

Before we begin with our first speaker, | would
remnd you to sign the attendance sheet that we have on the
t abl e whet her you choose to speak or not. The attendance
sheet is back by the water. W |look forward -- |I'msorry.
Al so, once again, if your nanme does not appear on our |ist
of speakers you will still have an opportunity to present
your testinony.
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For each speaker as you begi n your statenent
pl ease state your nanme and organi zati on and spell your | ast
name for the reporter. |If you have copies of your prepared
testi nony pl ease present your copies to the Agency panel as
you begi n.

Qur first speaker of the norning is M. Lee
Lenke.

MR. LEMKE: | guess you can hear ne. Good
nmorning. M nanme is Lee Lenke. It's spelled L-e-mk-e. W
wel cone y'all to Georgia and wi sh we had better weather.
|'"'mthe Executive Vice President with the Georgia M ning
Association. W are very pleased that you would take the --
take this time to cone to Atlanta and | et us make the
followi ng coments on MSHA' s Proposed Noi se Exposure
St andar d.

The Georgia Mning Association is a non-profit
trade associ ation representing some 200 m ning and associ ate
menbers. Actually we have about 49 m ning conpani es that we
represent and about 160 ot her associ ate nenber conpanies
t hat have people that work directly in the mning industry
provi di ng goods and services as well as contract |abor. Qur

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

19

associ ation has approximately represents about eight --

ei ght thousand actual mners and probably an extra two to

t hree thousand people that work in the mning -- directly in
the mning industry. Qur nenbers produce products which

i ncl ude crushed and di mensi onal stone, kaolin, barite, mca,
feldspar, nulite and sand. W are actually the second

| argest mning state in terns of industrial mnerals. |It's

a production value of about 1.7 billion dollars a year.

The Georgia M ning Association supports MSHA' s
efforts in devel oping a conprehensi ve noi se exposure
standard. W have identified several itens in the proposed
rule that we believe needs to be addressed and Len Etheridge
w Il make our comrents to these. W ask MSHA gi ve
consideration to these comments and to continue to focus on
per formance and goal based rul emaki ng which we believe has
been the key elenent in the reduction of in -- indus --
injuries and illnesses in the mning industry.

| should nmention, Billy Yarbrough is our chairmn
of our safety commttee. He will speak follow ng Len. The
witten comrents we have. | do want to tell you we have a -
- avariety of mners in Georgia in terms of m ning
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conpanies large and small. And we sent out a survey to ask
t hem how many had extensive hearing conservation prograns
and generally we found that the | arge ones have al ready
instituted very extensive hearing conservation prograns.
It's the small mners that we are very concerned about and
the cost to them and Billy will address that. W are
concerned particularly for those ones but we all have a
| arge concern for the health and wel fare of all of our
enpl oyees.

At this time | would like to have Len cone forward
and give the rest of our comments.

MR. ETHERI DGE: Good Morning. M nane is Len
Et heridge. That's spelled L-e-n and Etheri dge,
E-t-h-e-r-i-d-g-e. And on behalf of the Georgia M ning
Association | am pleased to present the foll ow ng summary of
GVA' s coments of which you've just received.

Wil e the Georgia Mning Association supports
MSHA' s efforts in devel oping this conprehensive exposure
standard we have identified several itens in the proposed
rule that we feel needs to be addressed. W ask that MSHA
gi ve consideration to these coments and continue to focus
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on performance or goal oriented rul emaki ng, which we do
beli eve has been a key elenent in MSHA's success in
contributing to prevent prevention of the injuries and
illness to m ners.

The first topic I'd like to discuss is MSHA' s
hi erarchy of controls. The Georgia M ning Association
request that MSHA nodify the section in your proposed rule
62. 120 (c)(1) to the foll ow ng | anguage.

If a mner's noi se exposure exceeds the PEL for
nmore than 30 days per year the operator shall, in addition
to taking the actions under paragraph (b) of this section,
use all feasible engineering and adm nistrative controls to
reduce the mner's exposure to the PEL. Personal protective
equi pnent nmay be used to reduce the m ners exposure to the
PEL for noise levels up to 100 dBA 8-hour tinme weighted
aver age.

We believe that MSHA should all ow m ne operators
the flexibility to use protective equipnment up to 100 dBA 8-
hour tine weighted average in addition to the use of
engi neering and adm ni strative controls to reduce mne --

m ners noi se dose to below the PEL. This would be
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consistent wth OSHA's current policy which allows hearing
protection up to 100 dBA and MSHA's current policy in coal
m ni ng.

GMVA believes that properly sel ected personal
protective equi pnent that's used in conjunction with other
aspects of MSHA's Proposed Noi se Standard. These a -- these
aspects include exposure nonitoring, training, audiograns,
communi cation of results to enpl oyees, reporting of
threshold shifts to MSHA and MSHA' s exi sting sem -annual
regul atory inspection programcan be an effective control in
achieving the goal of protecting a mner's hearing. Wen
needed this option can be inplenented in a very short period
of tinme as opposed to attenpting to redesign a system which
is both a lengthy and costly process and one that may al so
not be successful in reaching the desired noise |evels.

MSHA shoul d al so al | ow personal protective
equi pnent as a solution for controlling exposures above 90
dBA 8-hour tinme weighted average w thout the requirenent for
engi neering controls for exposures for individuals when that
exposure is less than 30 days per year. This flexibility
wi || address mai nt enance operations and ot her non-routine
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tasks and is also consistent wwth recent engi neering and
adm ni strative control requirenents that OSHA has finalized
in their recent 6B rul emaking activities for cadm um
f or mal dehyde, net hyl ene chl ori ne.

By all owi ng these proposed change -- changes the
Georgia M ning Associ ation believes that we can achieve the
desired goal of protecting mners' hearing while providing
the flexibility to m ner operators to inplenent solutions
that work best at their individual mne site.

The second topic I'd like to discuss is
notification of noise exposure assessnent results to
enpl oyees. I n our proposed changes to 62.120 in section
(f)(2) are as follows. Wenever a mner's exposure is
determ ned to exceed the action |evel, according to exposure
eval uations conducted either by an operator or a
representative of the Secretary of Labor, and the m ner has
not received notification of exposure at such level within
the last -- within the prior 12 nonths, the operator, shal
wi thin 30 cal endar days of receiving the final witten
results of the evaluation notify the mner in witing of the
exposure determ nation and the corrective action being
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taken. The operator shall mintain a copy of such m ner
notification or a list on which the relevant information
about a mner's notice is recorded, for the duration of the
af fected m ner's exposure above the action |evel and for 6
nmont hs after.

| f MSHA establishes these conmuni cation
requi renents using the action level as a trigger, then
speci fying the PEL, the dual hearing protection |level, and
the ceiling level in the proposed rule is redundant and does
not need to be listed in the standard. Wile specific
actions will be taken -- that will be taken wll differ
dependi ng on the specific noise |level, the sane basic
communi cation requirenment will exist for all situations
above the action |evel.

CGeorgia M ning Association believes that
notification should be required within 30 days as opposed to
15 cal endar days as well. This added flexibility will allow
m ne operators to handl e communi cation results to enpl oyees
who take extended vacations, personal business, or sick
| eave. This time does not affect an operator's response
requi renent to address a noi se exposure issue through the
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use of hearing protection equi pnent, engineering,
adm ni strative controls, or training. |In addition, this
time period for comrunicating the results should begin from
the tinme the m ne operator receives the final results of the
evaluation in witing and not fromthe date of the
eval uation. Many mne operators, especially small sites,
may use consultants to conduct noi se exposure assessnents
and the final results may not be avail able on the day of
conducting the noi se exposure neasurenent.

Finally, GVA believes that the storage of the
i ndustrial hygi ene and enpl oyee notification records at the
mne site will be a significant burden to sonme nenber
conpani es. The Georgia M ning Association request that m ne
operators be allowed to provide this information to MSHA in
a tinmely manner during regulatory inspections but not be
required to maintain those specific records at the m ne
site.

Qur next comment focuses on the requirenent to
mai ntain records at the mne site for training requirenents
as identified in 62.130(b). The CGeorgia M ne Association
recommends striking this part of the requirenment since we
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beli eve, again, that storage of these training records at
the mne site may create a significant burden to sonme nenber
conpani es. Again, GVA requests that m ne operators be
allowed to provide this information to MSHA in a tinely
manner during regulatory inspections but not be required to
mai ntai n those records at the mne site.

The next itemis audionetric exans. The use of
hearing protection for the 14 hour quiet period for
baseline. The proposed rule in 62.140 requires that -- wll
not allow hearing protection to be used as a substitute for
the quiet period prior to the initial baseline exam nation
and the Georgia Mning Association believes that this is not
practical in all cases to be able to conduct baseline
audi ograns without this requirenent to use hearing
protection prior to that audiogram W recomend that NMSHA
strike that statenent in 62.140.

Qur next item audionetric exans and notification
of results. Georgia Mning Association supports the
notification and comuni cation of those audio -- audionetric
examresults to mners. However, we recomend that NMSHA
allow this requirement -- this notification requirenent to
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be conpleted within 30 cal endar days as opposed to 10
wor ki ng days as specified in 62.190. The added flexibility,
as | nentioned before, will allow m ne operators to handl e
communi cati on of enployees who take extended vacati ons,
personal business, or sick |eave.

In the area of reportable hearing |oss, the
CGeorgia Mning Association supports reporting of hearing
| oss information to MSHA. However, GVA believes it should
be considered a report of a standard threshold shift rather
than a di agnosis of an occupational hearing |loss. Although
the rule allows for review by a physician or audiol ogi st,
the assunption by MSHA is that if the physician or audio --
audi ol ogi st can not nake the determ nation that the STS,
Standard Threshold Shift, was not work related, then it nust
be work related and nust be reported. While the physician
or audi ol ogist may not be able to determ ne that the STS was
non-work related, they also nay not be able to determ ne
that it was. Therefore we -- GVA recommends that reporting
of a Standard Threshold Shift -- reporting that a Standard
Threshol d Shift has occurred wll provide MSHA with the
appropriate oversight informati on wthout making those
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initial judgenments regarding the cause.

Finally, GVA supports mner's access to records as
identified in 62.200, which is, upon term nation of a
m ner's enploynent, the operator shall provide the m ner,
W t hout cost, a copy of the records that the operator is
required to maintain for that individual mner under this
point. GVA supports the mner's access to these records;
however, we recommend that this be provided upon witten
request from an enpl oyee.

Al t hough the Georgia M ning Associ ation has
recommended several nodifications to sections of the
proposed standards that |1've just |isted, GVA supports the
follow ng sections of MSHA' s noi se proposed standards.

Regar di ng the exposure nonitoring requirenments
where the operator shall establish a system of nonitoring
whi ch effectively evaluates each m ner's exposure, the
Georgia M ning Association believes that this is -- this
establishes the kind of performance oriented rule that we
bel i eve has been a success in reducing injuries and
illnesses for mners. |In addition to the exposure
nmoni toring requirenents, GVA al so supports MSHA' s use of the
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action level and its requirenents and the 5dB exchange rate.

In sunmary, the Georgia Mning Association has
been pl eased to provide these coments to MSHA on your
Proposed Noi se Exposure Standard and we | ook forward to
continuing our relationship with MSHA to assure that we can
devel op goal oriented rules that can protect our mners
while providing the flexibility of m ne operators to devel op
solutions that work at their specific mne site.

Wth that 1'll close and say thank you.

MR. VALOSKI: Any questions?

M5. WESDOCK: You said at the begi nning of your
testinony | think M. Lenke indicated that Georgia M ning
Associ ati on had conducted a survey. Was the survey that was
conducted regarding the cost for small mnes to conply with
t he hearing conservation progranf

MR. ETHERIDGE: Yes, and | think we'll have the
foll ow ng speaker that's going to talk a little bit about
t hat .

M5. WESDOCK: Ckay, did you ask themwhat it would
cost ?

MR. ETHERIDGE: | may have to defer --
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MR. LEMKE: Yes, we asked them what they thought
it would cost, how nmany had an active program and the
majority of people that were bel ow, say, 100 enpl oyees did
not have active prograns. Their -- their initiation
basically was having MSHA i nspectors cone out and do the
testing, checking equipnment and things |like that. They did

not have an ongoi ng heari ng conservation programal so. And

so the cost varied considerably, I nean, for a small m ner
you know that had costs -- let's say 15 people the cost
woul d be close to, you know, 10 to 15 -- 10 to 15 thousand

dollars for that conpany to inplenent. So, there were w de
vari ances of what they thought because you nust renenber
that -- that many of these conpanies are going to have to go
out and have a nobile unit cone in and the cost of that is
increnmental ly nmuch higher for a small mner and --
substantial ly higher

M5. WESDOCK: Would you be able to maybe

suppl enent that information as far as the cost conment?

MR LEMKE: Well, I'd like to but -- but 1'Il be
very candid about it. | didn't bring that information and |
didn't tabulate it because it was very speculative. It was
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aski ng these conpani es what they -- what they thought that
they were going to incur but I have no hard -- | felt like a
ot of theirs were estimtes of what -- what they thought it
was going to cost themto inplenent the program

M5. WESDOCK: Thank you.

MR. VALOSKI: M. Etheridge you said 30 days if
you have | ess than 30 days exposure to noi se above the PEL
then you can use HPDs and if you exceed 30 days then you
have, like, the OSHA policy.

MR ETHERI DGE: Correct.

MR, VALOSKI: How would MSHA as a regul atory
agency determ ne those 30 days? W don't have inspectors at
a mne for 30 days.

MR. ETHERIDCGE: That as with the OSHA standard
woul d be a burden that the operator would have to show. So
that is one that we would have to show that based on our
wor k records or our exposure nonitoring. As we nentioned,
the operator has the flexibility in the exposure nonitoring
standard, piece of the standard that you provide it to
conduct that type of nonitoring program which eval -- which
effectively evaluates all their enployees. So that woul d be
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-- that would fall back on nonitoring records and work
records of the individual operator.

MR. THAXTON. Ckay. To follow up on that too, M.
Et heri dge, would you anticipate then that if you canme across
a mner that was exposed to greater than 90 then the m ne
operator woul d have to take on the burden of collecting a
| ot nore nonitoring results in order to substantiate either
an exposure of 30 days or |ess?

MR, ETHERIDGE: It probably woul d depend on the
specific job. The situations I'mthinking -- | have
referred to are short termkinds of maintenance activities
many of which can be -- which exposure can be defined based

on site-w de noise surveys as well as work records. So

again the -- the -- the efforts to show that 30 days w ||
fall upon the -- the operator and that's -- that is stil
consistent with what OSHA uses in their -- in their 30 day
rul e.

MR, THAXTON. In relation to that though you were
i ndi cating concern for contract type workers that may be
there less than 30 days. |If you have contractors that are
actually on site for only five days, they nove on to another
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site --

MR ETHERIDGE: No, | --

MR THAXTON: -- you --

MR, ETHERI DGE: -- excuse nme, |'msorry. | was
nmore thinking about a mner's enpl oyees thenselves in
addition -- as well as contractors. Especially with
mai nt enance kind of activities. You can have a mechanic
that has responsibilities for an entire plant but only part
of a plant or only certain nunber of tasks that that person
may do involving the noisy part of the operation. That
woul d be part of that exposure assessnment that we have to do

up front to ensure that that enployee's exposure is |ess

than 30 days per year. So, that is -- that is for mne
operator enployees as well as -- it would apply as well as
contract.

MR. THAXTON: Thank you.

MR, VALOSKI: | believe we've got no further
questions of you, M. Etheridge.

MR. ETHERI DGE: Thank you.

MR. YARBROUGH: Good Morning. |I'mBill Yarbrough
That's Y-a-r-b-r-o0-u-g-h. | amDrector of Safety and

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

34

Health for Dry Branch Kaolin Conpany. 1'll be addressing
you this norning as the Chairman of the Safety and Heal th
Comm ttee for the Georgia M ning Association.

|'"d like to address two issues, the first of which
is cost of conpliance. W touched on that briefly and |
believe Lee made it very clear that sonme of the data that we
have accumul ated is sketchy at best, so I'Il get on to sone
other issues that | was going to -- going to tal k about.

We believe MSHA has understated the potential cost
to industry of this standard. W are proposing that there
be a gradual phase in over an extending period of tinme of
this standard. This will allow us to approach suppliers of
processi ng equi pnent to reduce deci bel |evels at the source,
which is our equipnent. W believe this is absolutely
critical as part of the solution to this problem

As all of you know, in the mning industry, a |ot
of our equi pnent and buil dings are ol der equi pnent and ol der
buildings. At the tinme of design they were not conscious of
or cared at all about decibel levels, to be honest with you.
Today it is -- it is quite a -- arelevant issue in the --
in the mning industry. The problemwe have is that a | ot
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of this equipnment is older and we're going to have to dea
with that issue at the point or the source of the noise
which is -- is the equipnent. So hopefully if we can have
tinme to address the problemat the source, which is the
supplies of this equipnent, | think we can really get a -- a
relevant lowering of noise levels, but I think this is
critical to all the mning industry. As | said earlier this
basically would just take tine.

The second issue that | would like to address is
MSHA Funding of the State Grants Program Currently, MSHA
has about 5.6 mllion dollars allocated to this program
Under the Act MSHA has the right to ask for about 10 mllion
dollars. W propose that additional funds be used by the
State Grants Programto work with mining industry in
i dentifying problemnoise areas at the mne sites and
wor king with the producers or the mning conpanies to
devel op reasonable solutions to these problens. This is to
i ncl ude hearing conservation prograns.

As was nmentioned earlier, a lot of the conpanies
in the mning industry are snmaller conpanies. W, in the
| arger conpani es, have these progranms in place for the nost
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part. The smaller conpanies, however, do not. And they do
not have the resources to do this. W believe that the

addi tional funds that could be available to MSHA t hrough the
State's Grant Programare critical to the nmediumand smaller
Size conpanies in trying to address this problem W
believe that -- that you could incorporate training
sessions, problemtargeting sessions all into one and the
State's Grant Program could be used nore as a problem

sol ving group when it cones to the noise standard than --
than just sinply a training arm

| have tried to keep ny coments as brief as |

coul d because | know this norning -- it's going to be a |ong
nmorning, sol will leave you with that.
MR. VALOSKI: Thank you. 1'd like to make a

coment. You're saying state grants to help, you know tech
support is willing and available to go to mnes and help
them wi th noi se control pieces of equi pnent.

MR, YARBROUGH: That's right. They are. They
would be willing, they are wlling, in Georgia. | know
t hat .

MR. VALOSKI: Ckay.

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

37

MR, CUSTER  Sir, what length of a phase-in period
woul d t he Associ ation have in m nd?

MR, YARBROUGH: W're asking for three to five
years.

MR. CUSTER Are you aware that essentially the
regulation in regard to engi neering and adm ni strative
controls really has not changed -- the proposal does not
change the current netal, non-netal regul ation.

MR. YARBROUGH. We understand that.

MR. CUSTER  And you feel that there has not been
much success in enticing manufacturers to -- to provide for
treating equi pnent for noise generation.

MR. YARBROUGH. To date, | do not believe there
has. In fact, | have had sone conversations with some MSHA
-- sone groups from MSHA and have proposed that industry and
MSHA join together to act as a spear against -- against our
suppliers, that is, we need a commopn front here. W need
MSHA t o back up what we are going to our suppliers with., |f
we request noise decibel of -- if we request deci bel
| owerings to certain levels, our equipnment suppliers
certainly will require sone type of docunmentation from our
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federal regulatory group. MSHA is, by the coments nmade to
me, nore than agreeable to do that. This however is going
to take a period of tinme. It's not sonmething we can do
overnight. | hope that -- that if we can work well wth
MSHA t hrough the -- through the com ng years that we can
achieve this at the source, which is the machinery itself.
And | think that's critical of what's trying to be done
here.

MR. VALOSKI: Since there's no nore questions,

t hank you very nuch, M. Yarbrough

Qur next speaker will be M. Steve M nshal
representing the American Portland Cenent Alliance.

MR. M NSHALL: Good norning. | guess it's a good
thing he was brief because | guess | probably won't be quite
as brief.

(Laughter)

MR. M NSHALL: |'m Steve Mnshall. 1'mthe
Corporate Health and Safety Manager for Ash G ove Cenent
Conpany and |I'm pl eased to be here today --

MR, VALOSKI: M. Mnshall, could you spell your
name for the court reporter?
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MR. M NSHALL; I'msorry, it's Mi-n-s-h-a-1-1.
First name is Steve. |Is that all you need?

MR. VALOCSKI: Yes, thank you.

MR. M NSHALL: 1'm pleased to be here today on
behal f of the American Portland Cenment Alliance, which
represents virtually all of the donestic cenent
manufacturing industry. W have a witten statenment but we
found an error in it that they wanted to nake a change in
which we'll submt in Washington, | guess, on the 30th so,
y'all will receive a copy of that. | do have copies of ny
oral statenent if you care to have that.

MR, VALOSKI: Yes, we would and woul d you pl ease
give it to Roz Fontaine at the far right-hand of the table.

MR. M NSHALL: Sure. Are you sure you don't want
nmore |'ve got a | ot of paper --

(Laughter)

MR. VALOSKI: Gve themto us, we'll take them
That will save us fromduplicating sone of these, thank you

MR. M NSHALL: Anybody else? If nothing el se,
it'"ll help put you to sleep.

So, we're going to submt our witten statenent,
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which will be essentially the same as the one that |'m going
to speak to today at the nmeeting, in Washi ngton on the 30th.
|'"d like to state at the beginning that the health
and safety of our enployees are of the utnost concern for
Ash Gove Cenent and that | speak for all APCA nenber
conpani es in saying that conserving the hearing of our
workers is an inportant issue for all of us. |In fact, many
of us have inpl enented hearing conservation prograns years
ago, nodel ed after the OSHA Hearing Conservati on Amendnent.
We believe it's inportant to have comonality
bet ween the OSHA noi se standard and MSHA' s proposed rule, in
| arge part because the OSHA rul e does protect the hearing of
enpl oyees, and because the industry's operations are
regul ated by both agencies. Qur specific coments on the
proposed rule are -- are as foll ows:
On the 5dB exchange rate. First, the cenent
i ndustry supports retaining the 5-dB exchange rate. MSHA
has stated that it mght be infeasible at this tine to
change to the 3 dB exchange rate and we agree. The rest of
American industry is under the 5 dB exchange rate and
current engineering controls are geared to neet that
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standard. It is inpractical to expect the mning industry
to junp fromessentially no noise standard to one that would
exceed what other Anerican conpanies are follow ng.

There was a request for a discussion about
difficult noise control areas and that's what these
followng conments will address. MSHA requested comments on
areas within our operations in which noise control would be
difficult. A listing in the cenment industry would include:
ball mlls, crushers, rock screening, material unl oading,
and conpressor and blower areas. It is inportant to note
that rarely are enpl oyees permanently stationed in high
noi se areas but experienced transient exposures -- transient
exposure during execution of their work assignnents.

Various noise control efforts have been attenpted
in these areas, many have had costs that fail to justify the
results. For exanple, rubber liners in raw mlls have been
used. They produce sone noise reduction but still noise
| evel s are far above the perm ssible exposure limt.
Installation of rubber liners translates into hundreds of
t housands of dollars in |ost production and material costs.
Alternative nethods of mlling raw feed may be quieter but
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constitute a nmajor equi pnent replacenent and may not be
technically or economcally feasible for sone plants.

Equi prrent manuf acturers have estimated that repl acenent
mlls could cost from3 to 4 mllion on the lowend to 9 to
10 mllion on the high end. And that's the cost per mll.
There are up to three raw mlls per plant. Expenditures of
this magnitude are just sinply not justified for noise
reducti on al one.

Crushers, rock screens and material unl oading
stations are also areas that do not |end thenselves well to
engi neering noise controls. The nature of these tasks is
i nherently noi sy; rocks being dunped and stri ki ng agai nst
metal, netal equipnent is striking the rock to crush it or
screen it, and powerful, noisy notors are used to drive the
machi nery. I n many instances, control booths are feasible
and do significantly reduce operator noise exposure. O her
t asks, however, required nore worker nobility and potenti al
exposure to these noise sources. Enclosures and noise
vanping materials are either not feasible or wll produce
m nimal effect at high cost; the potential for over-exposure
t heref ore remai ns.
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Conpressor and bl ower areas in existing plants are
also difficult areas in which to control noise. Oten these
are high energy, highly congested areas with mnimal free
space for sound enclosures. Were enclosures are possible,
controlling heat build up becones a nmajor issue in order to
prevent equi pnent damage.

O'ten engineering controls in the cenent industry,
where they are feasible, are very expensive for the anount
of noi se reduction they provide. The cenent industry
strongly believes in the viability of using personal hearing
protection devices to protect the hearing of its enpl oyees
wor ki ng in these areas.

I'"d like to talk a little bit about adm nistrative
controls. In the hierarchy of controls, admnistrative
controls are likely to be ineffective. Posting signs
stating "H gh Noise: Remain in the area only for X anount of
time" has been of limted effectiveness. WMany cenent plant
enpl oyees, for exanpl e maintenance workers, are highly
nmobi l e, noving fromone area to another as their jobs
require. It would be next to inpossible for an enpl oyee or
a supervisor to accurately assess and respond to the |length
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of tinme an enployee had been in a noisy area, especially
si nce enpl oyees can work in several, non-contiguous noi sy
ar eas.

Adm ni strative controls al so have the potential to
di srupt normal work flow Sone m ne operators have reported
that they have tried admnistrative controls, and given the
opportunity, would not choose to do so again. Changing
workers in the mddle of performng a task presented
| ogi stical problens and m sconmuni cati on about the status
and requirenents of the job. For people concerned about
enpl oyee safety, this presents potentially nultiple
opportunities for sonething to go wong, an injury to occur
or for job quality to suffer

Anot her practical consideration about
admnistrative controls is howto deal with work rul es by
whi ch workers are not allowed to performduties other than
those which fall under their official job title. [In other
words, if an unprotected |aborer is assigned to clean up in
a noi sy area, and no other |aborers are avail abl e when that
enpl oyee' s noi se exposure tine has expired, a nmechanic or
repai rman often cannot be assigned to conplete the job.
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Such a situation often -- certainly limts the benefits of
adm ni strative controls.

Again, the point is that the use of personal
hearing protection often will be the nore effective and
efficient neans of protecting enployees' hearing ability.

Next section is on discerning mners in the
heari ng conservation program The Agency requested coment
on how to discern which mners are required to use hearing
protection or take hearing tests. The cenent industry
bel i eves that MSHA shoul d request such determ nations on a
case-by-case basis. Such requests should be based on
accurate noise nonitoring data collected by an inspector.
| f an inspector cannot docunent exposure at or above the
action level at the mner's work station, mne operators
shoul d not be required to produce information regarding
i ncunbent mner's status in the program

Paperwor k and adm ni strative requirenents as
conpared to the OSHA noi se standard, next section. Posting
of Adm nistrative Control Procedures at 62.120(c)(1).
| ndi vi dual m ne operators need to be allowed to determ ne
how to communi cate adm ni strative control procedures to
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enpl oyees. The OSHA noi se standard does not have a posting
requi renent for admnistrative controls; therefore, the
posting requirenent should be deleted from MSHA' s proposed
rul e.

Enpl oyee notification of overexposure at the
perm ssi bl e exposure limt, the action |evel, dual hearing
protection exposure level, ceiling level at 62.120(f)(2).
This section of the proposed rule requires witten
notification to mners for every conceivabl e condition of
noi se overexposure and establishes a 15 day time limt to
make the notification. The corresponding section in 29 CFR
1910.95(e) sinply requires: The enployer shall notify each
enpl oyee exposed at or above an 8-hour tinme weighted average
of 85 decibels of the results of the nonitoring.

The APCA believes MSHA's tinme |imtations and
witten notification requirenents are excessive and will not
enhance the hearing protection of mners. The APCA believes
that MSHA should delete its tine limtations and witten
notification requirenments fromthe proposed standard.

Witten actions being taken to correct
overexposure situations at 62.120(f)(2). Again, the OSHA
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noi se standard has no requirenent for witten notification
of corrective actions. The cenent industry believes it
should be left to the mne operator to determ ne how to
communi cat e such information

Training certification at 62.130(b). The
correspondi ng OSHA Standard in 29 CFR 1910. 95(k) does not
have a training certification requirenment. The cenent
i ndustry does not see how such a requi renent enhances the
safety and health of mners, and believes it boils down to
an enforcenent tool. The cenent industry sees this as an
unnecessary burden and believes the training certification
requi renent should be renoved fromthe rule.

Additionally, it would appear nore | ogical for
MSHA to place the initial and annual training requirenents,
now found in 62.120(b)(1), in paragraph 62.130.

Audi ogram certification at 62.150(c)(1-5). The
cenment industry believes that it is unnecessary to certify
each individual audiogram but believes that a statenent by
t he physician, audiologist or qualified technician that all
testing was done in accordance wth the requirenent of
62. 150(a) woul d be sufficient.
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M ner notification of results at 62.190. The OSHA
noi se standard requires inform ng enpl oyees within 21 days
after the determnation of a Standard Threshold Shift.
That's at 29 CFR 1910.95(g)(8)(i). The proposed MSHA
requirenents for reporting all results wthin ten days is
unnecessarily stringent. The cenent industry believes the
m ne operator should only be required to conmunicate results
i ndicating STS or reportable loss and the tinme frame ought
to be extended to 21 days.

Enpl oyee access to records at 62.200. The cenent
i ndustry strongly opposes MSHA's proposal in 62.200(b) to
provide mners with copies of all records upon term nation
of the mner. No precedent exists wthin OSHA standards
1910. 20, Access to Records, and 1910. 95, Occupati onal Noise
Exposure, for this requirenent. This requirenent is
unnecessary and pl aces an undue burden on the enployer. The
requi renent in 62.200(a) adequately addresses this issue.
The cenent industry requests deletion of 62.200(b) inits
entirety.

Enpl oyees and enpl oyers tend to view hearing test
results as confidential nmedical records and often object to
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the review of these records by others without their prior
witten perm ssion. The industry encourages MSHA to adopt
wording simlar to that found in 29 CFR 1910. 20(e)(3)(ii),
whi ch states, "Wenever OSHA seeks access to personally
identifiable enployee nedical information by presenting to
the enployer a witten access order pursuant to 29 CFR
1913. 10(d), the enployer shall promnently post a copy of
the witten access order and its acconpanyi ng cover letter
for at |l east 15 working days." The cenent industry believes
this |l anguage will afford enpl oyers sone protection agai nst
clains of releasing confidential nedical information to
gover nnment agenci es and, by posting access orders, enployees
shal |l be inforned when the federal governnent has chosen to
view private nedical files.

Definition of the hearing protector. The cenent
i ndustry accepts MSHA's definition of a hearing protector
and asks that the Agency include the noise reduction rating,
or NRR, in the remainder of the definition as an exanpl e of
a scientifically accepted indicator of noise reduction
val ue.

Providing multiple types of hearing protectors.
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The cenent industry does not endorse the requirenent to use
or exclude any specific types of hearing protectors for
enpl oyees with hearing inpairnent. Such requirenents would
overly conplicate the hearing conservation program and nake
it less likely that enployees will use appropriate hearing
protection. W believe enployees are nore likely to use
hearing protectors that are readily available to them and
woul d not be inclined to go find a specific type if it were
not available in the inmediate work area. |In such a case,
the m ner m ght choose to work unprotected or to use a so-
cal | ed unapproved type; neither choice woul d be acceptabl e
to the enployer or to MSHA. As MSHA has stated, factors of
confort, fit and consistent use are also inportant in
protecting a mner froma noise induced hearing | oss.
Hearing protector effectiveness, derating and
al l omance for protector attenuation. MSHA requested
comments on a scientific and practical neans for determ ning
heari ng protector effectiveness under m ning conditions.
The cenent industry is not well-suited to making this
determ nation but the recent literature, notably the
January, 1997 issue of "Applied Cccupational and
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Envi ronnental Hygiene," has articles on such nethods.

However, the cenent industry does believe that
MSHA shoul d take the same approach OSHA has taken in
determ ning hearing protector attenuation. By that nethod,
OSHA subtracts 7 dB fromthe hearing protector's noise
reduction rating and then divides the result by 2. [If the
resulting nunber is then subtracted fromthe 8-weighted tine
wei ght ed average noise reading and indicates a result |ess
than the perm ssible exposure |imt, the enployer is not
cited for an overexposure. MSHA should use this nethod and
make al |l owance for attenuating the noi se exposure bel ow the
PEL.

The industry believes the all owance of a hearing
protector if the noise is attenuated bel ow 90 dBA is a key
issue. Wthout this allowance, and with the wording in the
proposed standard, MSHA has effectively |owered the action
level to 80 dBA for any mner who is required to wear
hearing protection. See paragraph 62.125(b).

Thi s requirement goes far beyond the conparable
OSHA standard, and the industry objects strongly to it.

Par agraph 62.125(b) should be omtted.
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The cenent industry further requests that MSHA
restate 62.120(a)(3)(i) to read as follows. | don't know
how you state those little periods in front of the quote,
but "...be adjusted on account of the use of any authorized
hearing protector that attenuates the noise |evel at the ear
to Il ess than 90 dBA. "

The i ndustry believes that MSHA is inposing nuch
stricter requirenents on the mning industry than on general
i ndustry by requiring hearing protection to be worn when
exposures are as low as 80 dBA. The industry believes that
MSHA has not sufficiently proven the necessity or cost
ef fecti veness of such a requirenent. MSHA shoul d
i ncorporate OSHA' s standard and require hearing protectors
to attenuate enpl oyee exposure to an 8-hour tinme-weighted
average of 85 dBA, or below, for enpl oyees who have
experienced a Standard Threshold Shift. [If no STSis
present, attenuation should only be required to be 90 dBA or
bel ow.

Basel i ne audi ogram definition. Regarding the
definition of baseline audiogramin 62.110, the cenent
i ndustry requests that MSHA clarify that these baseline
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tests are to be established after the effective date of the
regul ation. To that end, the cenent industry suggests the
foll ow ng wordi ng. "The audi ogram pursuant to 62.140, and
after the effective date of this regulation, against which
subsequent audi ograns are conpared to determ ne the extent
of hearing |loss", et cetera.

Ceiling level. The proposed standard establishes
a ceiling level of 115 dBA. However, the proposal is
uncl ear whether this is an instantaneous |level, or as Table
62- 1 suggests, an exposure level allowed for 15 m nutes.
Because | oud coughing, whistling, or yelling into a
m crophone as well as striking it against a hard surface can
produce a peak reading of greater than or equal to 115 dBA,
fal se indications of exposure could be provided that could
result in citations to enployers. Therefore, the industry
bel i eves that peak nmeasurenents from noi se dosineters should
not be used to determ ne conpliance with this proposed rule.

MSHA shoul d nore clearly define the proposed
ceiling level and apply a reasonable tine limt of 15
m nutes. The cenent industry believes that a ceiling |evel
is inpractical if it makes no all owance for duration of

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

54

exposure, the dose, or for inpact or inpulsive noise.
Not abl y, again OSHA does not have a simlar ceiling |evel
requirenment in 29 CFR 1910. 95.

Oper at or exposure evaluation. Section 62.120(f)
seens to indicate that each enpl oyee nust have his or her
exposure nonitored. The corresponding section in the OSHA
standard at 29 CFR 1910.95(d)(1) states: "The sanpling
strategy shall be designed to identify enpl oyees for
inclusion in the hearing conservation programand to enabl e
t he proper selection of hearing protectors.”

The cenent industry believes the OSHA standard
makes an al |l owance for not having to sanpl e each enpl oyee.
Accordingly, the cenment industry believes that a m ne
operat or should conduct representative sanpling to determ ne
whi ch enpl oyee should be in the hearing conservation program
w t hout having to sanple each enpl oyee. Further, the
i ndustry believes that requiring noise nonitoring on every
enpl oyee woul d be unnecessary, tinme consum ng and costly.
Clearly, there are sone enpl oyees not potentially exposed to
hi gh noi se | evel s.

The cenent industry encourages MSHA to adopt
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wording simlar to that found in 29 CFR 1910.95(d) (1).

14- Hour quiet period. 1In 62.140(b)(2) MSHA
di sall ows the use of hearing protection to help achieve the
14- hour quiet period prior to the baseline audiogram This
directly contradicts the OSHA standard in 29 CFR
1910.95(g)(5)(iii), which states, "Hearing protectors may be
used as a substitute for the requirenent that baseline
audi ograns be preceded by 14 hours w thout exposure to
wor kpl ace noi se. "

We believe that MSHA should all ow the use of
hearing protectors to achieve this quiet period. Wthout
this option, the tinme to conduct the baseline tests wll
necessarily have to be extended over several days. Because
many | ocations use nobile test vans, this will at |east
doubl e or even triple the cost of doing the test and w ||
al so conplicate the process of scheduling with the outside
vendor. Therefore, the cenent industry urges MSHA to
restate 62.140(b)(2) as follows, "Authorized hearing
protectors may be used as a substitute for this quiet
period."

And now to nmy summary. The COccupational Safety
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and Health Adm nistration, OSHA, has had a noi se exposure
standard in effect for over a decade. This standard has
been a guide to cenent conpanies who voluntarily established
heari ng conservation prograns. OSHA's noise rule has been
effective in protecting the hearing of American workers.
The cenent industry believes the proposed MSHA standard
should nore closely mrror the OSHA standard and not i npose
stricter standards than apply to general industry.

The use of personal hearing protection devices is
an issue of particular concern to the cenent industry. W
firmy believe that no hearing conservation program can be
effective without the continued use of hearing protectors.
Retrofitted engineering controls that cannot reduce
equi pnent noi se | evels bel ow the perm ssible exposure limt
and unmanageabl e adm ni strative controls will never replace
the need for hearing protectors. |If inprovenents in hearing
protection devices are needed, then safety equi pnent
manuf act ures shoul d pursue those inprovenents.

One of the major determ nants of the success of a
heari ng conservation programis the prevention of Standard
Threshold Shifts. |If enployers can denonstrate they are
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preventing or elimnating STS s and/or that a noise-induced
a permanent -- noi se-induced permanent threshold shifts are
not occurring, they should not be required to nmake expensive
changes to equi pnent or procedures that may have little or
no i npact on the success of the program

The cenent industry strongly supports many
measures that will protect the hearing of mners. Such
measures include training, noise nonitoring, audionetric
testing, the application of economcally feasible
engi neering controls, and the use of personal hearing
protection devices. Such neasures do not i nclude
unnecessary paperwork, adm nistrative controls that nerely
i ncrease operating costs, and regul ations that increase the
i kelihood of citations and penalties w thout inproving the
industry's ability to protect the hearing of the workforce.

In closing, | would Iike to express ny
appreciation for the opportunity to express the view of the
American Portland Cenent Alliance on this inportant issue.
| woul d be happy to answer any questions you m ght have.

MR, VALOSKI: On several places you stated a
aut hori zed hearing protector. Wat would that be?
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MR. M NSHALL: One that neets the definition of a
hearing protector as defined by the proposed rule.

MR. VALOCSKI: Thank you.

M5. PILATE: | only have a few questions. How
many conpanies are in the APCA?

MR M NSHALL: | don't knowif | can tell you the
nunber of conpanies. There are approximately 110 pl ants.

M5. PILATE: And how many of them have vol untary
HCP prograns?

MR. M NSHALL: How many of them have what ?

MS. PILATE: Have HCP?

MR. M NSHALL: | don't have a nunber of how many
have a voluntary program Qur conpany does, | know numerous
of them do.

MS. PILATE: On page two of your comments you
spoke of the cost of the rubber liners for engineering. You
estimated that would be in the hundreds of thousands of
dollars in | ost production and material costs.

MR M NSHALL: Right.

M5. PILATE: How much of that hundreds of
t housands of dollars is |ost production, what percentage?
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MR. M NSHALL: | don't know how much we make per
day, but it's approximately a 10 day outage. |If | knew the
figure for what we were making profit-w se over 10 days
could provide that figure, but | don't have the figure.

M5. PILATE: Do you know exactly -- hundreds of
t housands of dollars is a little unspecific. Do you know
about how nmuch?

MR. M NSHALL: | think the estimte was between
300 and 500 thousand dol | ars.

M5. PILATE: And for what size plant is that?

MR. M NSHALL: That's for a plant of 100 to 150

enpl oyees.
MR VALOSKI: Next?
MR. THAXTON: M. Mnshall --
MR. M NSHALL: Yes.
MR, THAXTON. -- let's go back to your page two

and start at the beginning.

MR. M NSHALL: Ckay.

MR. THAXTON. The 5 dB exchange rate, you indicate
here that it's difficult for the industry to accept going
fromessentially no standard going to one which woul d exceed
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other requirenents. Do you not already conmply with the
current MSHA standard of 90 dB with the 5 dB exchange rate?

MR. M NSHALL: To the extent that it's feasible |
think that all conpanies attenpt to conply with that 90 dBA
standard. | think what I'mreferring to there is the
addi tional costs that are associated with -- with the -- if
you | owered the dBA -- the exchange rate, other costs that
we don't particularly tal k about -- and those would be |ike
wor kers' conpensation costs and things |ike that -- that
since people are not required to do audionetric testing now
formally you can increase the cost significantly of
i npl ementi ng hearing conservation program at |east with the
initial cost of workers' conpensation clains.

MR. THAXTON: The requirenent for audiograns is
not a requirement under the nmetal, non-netal regul ati ons but
it is part of the coal regulations currently for certain
instances. So the cost that you're relating to are only
those cost then related to the cenent industry?

MR. M NSHALL: Yes.

MR. THAXTON: Can you provide us with information
as related to what type of cost you think this is going to
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generate?

MR M NSHALL: 1'd have to do a little nore
homework in order to provide you the actual cost values. |If
that's what you want though -- It would take additional

time. We were kind of under the gun and coul dn't produce
all the nunbers that we wanted to produce here.

MR, THAXTON. Any nunbers that you could provide
to us though by the closing date woul d be appreci at ed.

MR. M NSHALL: Ckay.

MR, THAXTON:. Your next itemwas your reference
to, on your page 6, discerning mners in the hearing
conservation program You indicate that there should be no
requirenent to |l et MSHA i nspection people know who is in the
programif MSHA could not show an overexposure. \Wat is the
pur pose of not allow ng inspection personnel to assess your
conpliance with the regulation in relation to putting people
in a hearing conservation program when appropriate?

MR. M NSHALL: | guess we were thinking that part
of the burden there rests on the MSHA inspector to show t hat
there is a need to see the records. Qur experience has been
you show records to MSHA inspectors and fromthat point you
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have no idea how the records are going to be used for you or
nore |ikely against you. | guess this is our attenpt to not
gi ve you anything nore than we absolutely have to.

MR, THAXTON. Do you not agree though as the
enf orcenment agency that we are there to di scern whether you
are in fact conplying with the requirenents of the regs
whi ch includes if you' ve reduced the exposure to sone people
by including themin a hearing conservation programthat we
shoul d be able to follow up on that to discern -- to
determne that that is being conplied with in the regs?

MR. M NSHALL: | think that you woul d have the
opportunity to discern that if you had conducted sanpling
t hat showed that the enpl oyee was overexposed to noi se and
at that point if your results showed that, then you would
have access to the information.

MR, THAXTON. Wether it's our survey or your
survey, should that nmake any difference?

MR. M NSHALL: Well, in a perfect world | guess it
woul dn't, but in a world where enforcenent is the issue |
guess it -- it does nake a difference.

MR, VALOSKI: Is that it?
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MR, THAXTON. | have one nore here. On your final
summary you were talking -- indicated that if we -- the only
thing that should be reported to MSHA were STS' s.

MR. M NSHALL: For reportable |Ioses.

MR, THAXTON. As a reportable |loss. Do you have
data then that reflects on your agent -- on your industry
t he amount of STS that you' ve seen fromprior testing?

MR. M NSHALL: The industry hasn't collected the
data, no.

MR. THAXTON: So you have nothing to base this on
as to what -- that your agent -- that your group has

essentially no STS s?

MR. M NSHALL: | don't think I'm saying that we
have no STS's -- | don't -- if | said that sonewhere | --
MR. THAXTON: | may have m sunderstood. | thought

-- the way you were indicating | thought you were saying
t hat because your industry basically does not have a | ot of
STS's you should not be required to go through a | ot of
engi neering or other types of changes to the rules.

MR. M NSHALL: No, no. Wuat |I'msaying is, as
conpani es inplenent a hearing conservation program-- and
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frankly I think for conpanies who don't have it will take a
while for themto get up to speed. It wll take a while for
themto start enforcing nore effectively the use of hearing
protection, trying engineering controls where feasible and
using adm nistrative controls where those are appropriate to
start reducing STS's that sone conpani es may have and you'l
see STS's for a while, while a conpany goes through the
start up phase. But after they start show ng through the
efforts that -- that they're inplenenting that they don't
have any additional Standard Threshold Shifts or Standard
Threshold Shift isn't occurring in an area where there's a
noi sy piece of equipnment, why should a conpany be required
to do anything additional in that area?

MR. THAXTON: Ckay, but then to show STS s you
agree then that we would have to require audionetric
exam nati on?

MR. M NSHALL: OCh, we have no -- we don't have any
problemw th that.

MR. THAXTON:  Thanks.

MR, CUSTER  Sir, in the testinony you offered you
obviously |ike OSHA conpared to what we've proposed and one
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of the things you noted in your testinony is the derating
systemthat OSHA uses where they take the published NRR
val ues and subtract 7 divided by 2 to arrive at a figure.
You are aware that MSHA does not use that sane derating
systemcurrently. W nerely take the published NRR val ue
and subtract 7 and that gives you your assuned attenuation.
Am | correct in assum ng you would rather see the nore
stringent derating systen?

MR. M NSHALL: Actually, | don't think that we
would i ke to see the nore stringent one, but |I think that's
probably -- we were thinking that's what com ng. The OSHA
standard doesn't actually say that they will cut that noise
reduction rating in half, that's a policy | guess that they
al | ow.

MR. CUSTER  That's a non-nmandatory appendi X.

MR. M NSHALL: Right. | think we were envisioning
that that's probably the way things were going to head.

MR, CUSTER And we were smling up here and sone
of you fol ks probably wondered why. It had to do with our
records access and the records access order or request being
i ssued by an inspector. OSHA's act is -- is quit a bit
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different than what the Mne Safety and Heal th
Adm ni stration operates under and essentially our inspectors
have the right of entry, obviously, w thout a search warrant
and our regul ations generally -- generally reflect that in
the record keeping requirenent areas. |If any record is
required to be kept by the operator under the Mne Act or a
regulation is therefore a record that nust be nmade avail abl e
to the authorized representative. Just to clarify that.

MR. M NSHALL: And | know you have. W are just

basically stating an opinion there that many people tend to
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vi ew t hose as personal nedical records and just having

anybody having access to themis not necessarily what

ever ybody wants.

MR, CUSTER  Well, | think we woul d agree
- onthe -- on the health records thensel ves, but |
t hink we woul d agree on the exposure record.

MR. M NSHALL: | don't know that we woul d
necessarily chall enge that issue either.

MR. CUSTER  Thank you.

MR. VALOSKI: Qur next speaker will be M.

Frazier from Thi el e Kaoli n.
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MR. FRAZIER. |'mglad you pronounced it Thiele
this time. | think the original pronunciation was Thieley
Kaol i n Conpany, but the nanme is Geg Frazier.

MR. VALOSKI: Sorry, if I --

MR. FRAZIER |'mjust teasing.

MR. VALOSKI: In fact, | apol ogize to everybody
here if | m spronounce their nanes.

(Laught er)

MR. FRAZIER M nanme is Geg Frazier,
F-r-a-z-i-e-r. | represent Thiele Kaoline Conpany and I
al so represent the China Cay Producers Association and |
wWll try to be brief and | just want to address the issue a
little bit about the adm nistration in the engi neering part
of this proposed ruling.

In the conpany that | work for we are probably
just a little unique in the way that we do things. W
al ready have a hearing programestablished. W have a
mandat ory physical policy within our conpany. Every
enpl oyee nust take a physical every year, included in that
physical is an audiogramtesting by a physician. | have
docunentation back in ny office, if anybody would like to
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| ook at that any tinme, if we have an enpl oyee that has
suffered a hearing | oss over the past 12 nonths of any
extent -- or whatsoever, really, | receive a witten letter
fromthe physician of this enployee's hearing |oss, plus I
al so get a phone call. Qur procedure there would be and ny
procedure is, | call in that enployee and tell himwhat his
problemis and what the doctor has found and i nform himthat
he is required under all conditions that he wear hearing
protection while he is at work, no matter where he is
wor ki ng.

Another thing | would |like to address as far as
the adm nistration part is concerned, | know this deals with
t he ei ght hour exposure while on the job, but in nost cases
in the kaolin industry, speaking for China Cay, the way the
plants are set up and the shifts are set up, there are very
rare i nstances where a person would be exposed to an area
that the limt is above what the regs call for for eight
hours. The reason | say that is, nost of our people work
out of control roons. Now, in the process of an eight hour
shift, they will be required two or three tinmes to go out
and take a sanple and check the equipnent. | would
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guesstimate that they would be in that environnent
approxi mately three hours per shift, which is well into
eight hours. Now, in the kaolin industry, in the conpany
that | work for, the only people that woul d probably be
ei ght hours that would be in the mnes are the people who
run the heavy equi pnment such as the dozers, the drag |ines,
the Euclids and things of that nature. W have cabs on
t hose pieces of equipnment. |I'mnot telling you that the
cabs supply sufficient noise reduction levels to stay under
the limt, but | can tell you that personally as manager of
safety for that conpany | have been out and run tests
nmysel f, the dosineter, along with MSHA i nspectors, to see
what those |levels are, and we have had sone | evels that was
above what the law calls for, but we would require al
personnel to wear hearing protection in that environnent.
Now, if we are required to engi neer that equi pnment
to where the cab itself supplies sufficient hearing
protection, just doing sone rough figuring, now -- don't
guote nme as being the exact figure -- it's going to cost ny
conpany in the nei ghborhood of $200,000 to probably repl ace
cabs, or either nmaybe try to cone up with a cheaper figure
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by maybe insul ati ng those cabs where it m ght work. Right
now, you know, that'd be a | ot of noney, but the China C ay
Producers Association, | can assure you, does everything
possible in their power to provide adequate health and
protection for their enpl oyees.

| will be glad for anybody any -- who would | ove
to cone down and, you know, | ook at our safety prograns to
see what we inplenent as far as taking care of our people.

| have a letter here from another gentleman, just
a letter | received by happen (sic), that said that they had
tried it in places where engineering had worked and it had
not worked. And |'ve got the sane situation, and I'd |ike
to give you that scenario.

We have within our conpany a bl ower that bl ows
powder clay to a silo facility. 1It's called a Fuller-Kenyon
blower. |If you are around that blower with no hearing
protection or no engineering has been done around that
blower, it's going to register 135 decibels, dBA. That's
what it is going to register. \What | have done and what we
are doing at our facility -- and I know of other clay
conpani es that are doing the sane thing -- ours that
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registers that -- | had asked engi neering and got approval
to put soundproof roons around those bl owers, which nmay be a
6 X 8 building that's well insulated, and when you shut the
door to that blower's room and you're standi ng outside, you
barely can hear the blower running, you are well under what
the regs call for. But we have had instances where we tried
to engineer and it didn't work. The point I want to nmake to
that is this. Those instances where it didn't work and we
put hearing protection on those enpl oyees also, it did work.
The PPE, personal protective equi pnent, did the job. As far
as we know -- the only thing we are assunmng, | don't know
of any way you can actually neasure the deci bels when
sonebody' s got on hearing protection as to what it would be,
but I know in every location, which is two in our conpany,
we' ve got buildings with Ioud equipnent in it that is above
the regs. W have hearing protection in that building at

all times. They do not have to go back to their shop or
they do not have to go back to their workplace where they
originate fromto get it. It's there and we keep it there
and we require themto wear it. W've got, "Hearing
Protection Must Be Worn In This Area At Al Tinmes" posted

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

72

ever ywher e.

As | nmentioned at the beginning, we also -- on
t hose mandatory physicals, | have had two in four years
since | have been manager of safety -- | have had two people

that | got letters fromdoctors back that said their hearing
| oss had declined sonmewhat over the past year. | did a
t hor ough investigation of those people and conme to find out
that both of those young nen were playing in rock-and-rol
bands. Now, |'m not --

(Laughter)

MR. FRAZIER. Now, |'mnot saying their hearing
| oss cane fromthat, but | amsaying that it is going to be
hard to prove which one it did conme from whether it was
fromloud nusic or whether it was fromwrk. So, the point
| want to end up with is sinply this. W provide hearing
protection where it is needed. In ny four years it's always
done the job for us. You know how MSHA cones in and does
noi se and dust |evel tests, well, | have not received -- in
four years | have not received back a test yet of an
enpl oyee that they did that on where the hearing was out of
limts and we had to address it with MSHA or pay any kind of
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citation or things of that nature.

That's basically what | wanted to nmention -- Let
me | ook at ny notes and neke sure.

And in this proposal -- and I"'mnot trying to
sound negative about this because | definitely want to
approach it froma positive manner, but we are dealing
strictly wwth hearing protection on this, but if we are
saying that hearing protection is just not enough, that's
what -- when | read the proposed regs that's what | got out
of it, that hearing protection is just not enough to do the
job -- well, then how do we know that safety gl asses and
safety goggles and that respirators are doing the job? |
mean, it is kind of the same nature -- You know, MSHA tells

us, you nust provide personal protection equipnment for al

mners. W do that. |[|'ve had people wearing goggles to
still get sonmething in their eye, you know. How do you

explain that? And | do -- I'mrather strict on nmy people
about maki ng them wear personal protective equipnment. |f

they do not wear it they're called in and we take action on
t hem
| do appreciate the concern that MSHA has shown
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toward this. | appreciate the opportunity |I've been given
just to nmake this brief comment, but | wll say for a
conpany as |large as Thiele Kaolin Conpany, you know, we're
going to stay within the regs, whatever you tell us to do.
What ever the final pronulgation is, whatever the final |aw
is, w're going to doit. | promse you that. It may cost
us sonme noney, but ny concern caters nore to the smaller
conpany than it does the conpany the size | work for because
|'ve got 560 enpl oyees. A conpany with 25, 30, 40
enpl oyees, it's going to be rougher on them probably than it
woul d be ne.

| thank you for the opportunity of making these
coments. |f you have any questions, I'll try to answer
them for you

MS. PILATE: You spoke of having a mandatory
annual physical which includes an audi ogranf?

MR, FRAZIER  Yes, ma'am

M5. PILATE: |Is that perfornmed by a staff or
contracted audi ol ogi st?

MR, FRAZIER It is performed by our panel of
physi ci ans.
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PI LATE: Is that an on-site physician?

FRAZ| ER: Pardon? Is it on-site?

5 3 B

Pl LATE: Yes.

MR, FRAZIER. No, nma'am it's perforned at the
doctor's office and | since -- since | first got this
proposal | called nmy panel of physicians and told them what
we was | ooking at, and they assured ne that any changes that
they needed to make to stay in conpliance to make the
audi ogramtest legal, they' d do anything we needed to do.
They said, if you want ne to send staff nenbers off and
certify themor something, I'll doit. If you want us to
set up sonething to cone on site and do it, we'll do it.

You know, we're going to do whatever it takes.

But we do it every year, every enployee. It's
mandatory. W do it every year

MS. PILATE: For the panel of physician, does your
conpany pay per enployee or do you pay a contracted fee?

MR. FRAZI ER. Per enpl oyee.

Pl LATE: And how nmuch do you pay?

FRAZIER: | think it is $150.

5 3 B

PI LATE: That's for the physical ?
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MR. FRAZIER. Yes, ma'am The audiogramis part
of the physical.
M5. PILATE: You spoke of an estimate for

repl acenent of cabs as being $200, 000. For how many cabs is

t hat ?

MR FRAZIER Oh, let's see. Let nme think. How
many m nes have we got -- probably in the nei ghborhood of 12
to 15.

M5. PILATE: |s that $200,000 figure only the cost
of equi pnent or did you include the cost of |oss production?

MR. FRAZIER That's just equipnent. That's not
i ncl udi ng | ost production.

MS. PILATE: Does your conpany have the annual
training programfor hearing?

MR. FRAZIER. Ch, yes, nm'am

MS. PILATE: How I ong on average do you send per
enpl oyee on hearing training?

MR. FRAZIER. Well, we include that in our annual
refresher training and that's an eight hour course and
probably two hours of that eight hour course is spent on
t hat .
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M5. PILATE: You spoke of testing engineering
controls and sonme of themdid not work. \Wat were the
ci rcunst ances behind them not working and did you contact
t he manufacturers of the engineering controls before you
actually installed thenf

MR. FRAZIER No, ma'am | didn't call them before
| installed them because | didn't know then it woul dn't
work, but | did -- no, they have not -- | amreferring to
the Elliott MIIls, which you mght know where that is, but
it is a very loud pulverizer, is what it is. And when they
are out of conpliance, what | nerely done was put ear nuffs
over there and put ear protection nust be worn in this
facility at all times, under no circunstances will you not
wear them and we have not called the Elliott MII Conpany
and told themthat their machine running is above the |evel.

MR, VALCSKI: Thank you.

MR. FRAZIER:  Thank you, sir.

MR, LEMKE: Could | make a foll owup conment to
Geg's --

MR. VALOSKI: He wants to make a comment first.
Go ahead.
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MR. CUSTER | think we need to make a
clarification and I think we have run into this in previous
hearings. The regulation is crafted, or we think it is, to
reduce mner's exposure. It's not necessarily to control
source noise at all tinmes. Qobviously you may have a source,
but if there is no exposure as was alluded to by the
previ ous speaker, then there is certainly no need to
control. | think we need to nake that point clear.
Qobviously in the case of nobile equi pnent, cabs or acoustic
materials, things |ike that, yes, we would be | ooking into
the control of the machine, but for pulverizers or such
where the exposure of a person working in that area is at or
bel ow the PEL, there would be no need to actually apply
engi neering controls to those devices. Thank you.

MR. VALOSKI: M. Lenke, you wanted to address the
panel agai n?

MR. LEMKE: Yes, just for one mnute.

MR, VALOSKI: Okay. You can address us. W're
not getting into any debate between --

MR. LEMKE: | understand.

MR. VALOSKI: -- peoples' given testinony.
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MR, LEMKE: | just wanted to tell you that Geg
Frazier represents Thiele Kaolin, and as we have a | arge
spectrum of conpani es involved in noise prograns, you are
| ooking at --Geg's testinony is one of the very best. He
won our presidential award, that conpany did for safety in
its safety performance. DBK won it the year previous. But
what you are tal king about, when he is giving his testinony,
pl ease understand you are tal ki ng about a conpany that has a
vision of safety that is of highest excellence and pl ease
understand that. The cost factors this conpany puts in in
their safety training is quite significant. So we have a
| arge spectrumand | just wanted to nake sure you
understood. Geg is very proud of his program but it is an
exenplary program one that is very suitable because of that
community in which they live, they work very closely with
the nmedical conmmunity and a ot of mners don't have the
resources nor the vision that his particular conpany does.

MR, VALOCSKI: Thank you.

Ckay. Qur next speaker this norning is M. Pete
Martinez of Texas Utility M ning.

MR. MARTINEZ: M nane is Pete Martinez, spelled
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Ma-r-t-i-n-e-z. | amthe Industrial Health Manager for TU
Services, which is a subsidiary of the Texas Uilities
System and included in our Texas Utilities Systemis our
Texas Utilities Mning Conpany. W refer to themas TUMCO
TUMCO i s an operator of three surface lignite mnes in East
and Central Texas. These three m ning operations produced
over 29 mllion tons of lignite annually. TUMCO would Iike
to submt these follow ng public coments which we believe
to be relevant information with respect to MSHA' s proposed
regul ati on on occupati on noi se exposure.

At TUMCO we have had a conprehensi ve hearing
conservation programin place for over 15 years. CQur
program has been effective because we have addressed the
subj ect of noi se exposure for enpl oyees both on and off the
job. Qur programbasically consists of three key el enents
whi ch invol ve, nunber one, enployee education and training;
nunber two, providing hearing protection; and nunber three,
voluntary audionetric testing of enployees.

TUMCO does not believe that all noise induced
hearing loss is caused by on the job exposure. Sonme hearing
loss is also directly attributable to what enpl oyees do off
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t he job; exanples: nusic, chain saws, |awnnowers,
nmotorcycles, guns, rifles. W believe that MSHA has not
addressed the issues with off the job exposure which al so
contributes to hearing inpairnment of enployees. At TUMCO we
have tried to educate our enployees on the hazards of al
noi se exposures which include noi se exposures at our m nes
as well as noise off the job. Qur enployees are also
instructed on the benefits of hearing protection devices,
ear plugs, ear nuffs, to safeguard against high noise
exposure and we give these hearing protective devices for
use on the job. Also, enployees are encouraged to use the
heari ng protective devices off the job.

Qur programis conplenented by our voluntary
audi onetric testing programfor our enployees. Even though
our programis totally voluntary, we still have about 75
percent of our enpl oyees participating in the audionetric
testing program when it is offered. W feel that our
enpl oyees participate in these prograns because they are
general ly concerned about the hazards of noi se exposure, and
they want to know the status of their hearing level. This
information then provides themdirect feedback and

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

82

encour agenment to continue to wear hearing protectors when
exposed to any high noise environnents.

In reviewng the | ast 15 years of audionetric test
data on our TUMCO enpl oyees, we can concl ude that our
heari ng conservation prograns has been successful. The
specific results indicate that only about 0.4 percent of our
enpl oyees are consi dered as being hearing inpaired -- that's
after applying the age correction factor which is included
in MSHA' s proposed regulation. This is by using MSHA' s
proposed definition for hearing loss which is defined as a
| oss or change in hearing of an average of 25 dB or nore at
t he 2000, 3000 and 4000 hertz frequencies in either ear.

A study of the conbined results of all audionetric
tests perfornmed at our three mne sites in TUMCO reveal ed
that only five enpl oyees out of approximtely 1200 enpl oyees
had a hearing inpairnment using the definition of the average
25 dB change, again at the 2000, 3000, 4000 hertz. This is
wWth results of test data on enpl oyees as | ast neasured in
1994 at two of our mne |ocations and as recent as 1996 in
our other mne location. A few of these hearing | osses
could al so be further challenged as not being directly
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attributable to on the job exposure since the | oss was only
significant in one ear. Qur noise exposure in our surface
mnes is generally considered to be all around. Therefore,
any on the job exposure should be symmetrical to both ears
with resultant hearing loss to both ears. 1In sone of our
cases the enployee's hearing loss is only significant in one
ear. This inpairnent could have been just as |ikely caused
by the enpl oyee's off the job hobbies such as shooting
rifles or shotguns or caused by a nedical problem

Wen we factor the above points we realize that
our prograns at TUMCO have been successful in protecting
enpl oyees from noi se. Again, the basic prem se of our
program has been to educate the enployees on all noise
exposure hazards and encourage enpl oyees to use hearing
protective devices both on and off the job.

MSHA' s proposed regul ati on for occupational noise
exposure in coal, metal and nonnmetal mnes will require the
operator to use all feasible engineering and adm nistrative
controls to reduce the mner's exposure to the PEL. The
proposed rule as witten would require that engi neering and
adm nistrative controls, not hearing protectors, becone the
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first line of protection throughout the mning industry.
This is because, as MSHA has stated, it does not believe
hearing protection devices to be effective in preventing
m ner hearing inpairnment.

Also in MSHA's preanble of the new regulation it
states that this new regulation will save hearing to
approxi mately 15 percent of U S. coal mners and that the
change al one to feasible engineering and adm nistrative
controls will prevent 3 out of every 5 inpairnments projected
to occur due to occupational noise exposure in the coal
m ning industry. W believe our experience in TUMCO refutes
this argunent because we have denonstrated that hearing
protection can be very effective in protecting enpl oyees
from noi se exposure wthout relying on nore costly
engi neering controls.

MSHA' s new proposed regul ati on on noi se wll
require that mne operators go through sone exhaustive and
costly efforts on trying to engi neer out noi se exposure
above 90 dB or the PEL. TUMCO woul d argue that this
approach will greatly add to the mning industry costs and
very well may be less effective in hearing preservation. As
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we have said before, our enployees are exposed to noise both
on and off the job. You would not expect enpl oyees to use
engi neering controls to protect themfromtheir exposure off
the job fromchain saws, notorcycles, |awnowers. However
you woul d expect and encourage enpl oyees to use adequate
heari ng protection when exposed to all high I evels of noise.
This is a combn sense approach that we feel MSHA shoul d use
-- should also allow in the workpl ace.

It is TUMCO s belief that a basic hearing
conservation program whi ch educates enpl oyees on the hazards
of noi se, provide adequate hearing protectors, and provide
audionetric testing of enployees is all that is basically
needed to protect enployees fromnoise. Qur experience and
audionetric test results support evidence that this approach
wi |l work.

Based on this evidence on the effectiveness of a
heari ng conservation program which involves hearing
protection as one of the key elenents, we urge MSHA to
reconsider its position of requiring that the mning
industry initiate all feasible engineering and
adm nistrative controls to reduce the mner's exposure to
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the PEL. TUMCO believes that MSHA shoul d take a nore conmon
sense approach to protect enployees from noi se exposure by
allowing the use of hearing protection devices as a primary
def ense agai nst noi se exposure.

As wor kabl e and practicable solution on the use of
hearing protection, we suggest that MSHA adopt OSHA's
current enforcenent policy regarding 29 CFR 1910. 95 which
all ows enployers to rely on personal protective equi pnment
and a hearing conservation programrather than on costly
engi neering and/ or adm ni strative controls where anbi ent
| evel s are bel ow 100 dBA on the 8-hour tinme weighted
aver age.

Thank you for allow ng ne to nmake these comments.

MR. VALOSKI: | have a couple of questions.

MR MARTI NEZ: Sure.

MR, VALOSKI: The first one is, you said 75
percent of the enpl oyees who are offered voluntary
audi onetric testing participate.

MR. MARTI NEZ: Right.

MR, VALOSKI: Are those enpl oyees exposed above
the PEL or --
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MR, MARTINEZ: | would say 50 percent of those
enpl oyees, of all of our 1600 enpl oyees, are above -- in
sonme conditions above the PEL, not day in and day out, but
in some of the work environnments they woul d be exposed above
the PEL, right.

MR. VALOSKI: So you actually nonitor the
enpl oyees and you' ve got --

MR. MARTI NEZ: We've got noi se surveys that also
shows that our equipnent is noisy, or whatever, and that
exposure is, you know, above the 100 percent exposure.

MR THAXTON: How nany years of exposure on an
average do your enpl oyees have?

MR. MARTINEZ: Let's see, we started our mnes --
d en?

MR, HOOD: About '71.

MR. MARTINEZ: '71 is when we started our m ning
operations in Texas Utilities.

MR, THAXTON. So nost of the people are long term
enpl oyees?

MR. MARTI NEZ: Right.

MR, THAXTON. Is it possible to have you submt
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the data that you referenced, that is audionetric data,
along with the exposure data that you've collected in
relation toits -- if not all enployees that you' ve | ooked
at, at |east on the ones where you have shown that there is
a hearing loss -- reportable hearing | oss.

MR. MARTINEZ: | don't have that data with ne.
We'd have to go back to our mning conpany since that is
confidential information. W can ask for it and submt
that. By what date?

MR. VALOSKI: W' d have to have it by June 20th
but the thing is, we do not need to know the social security
nunber or the nanme or anything |ike that. You know, m ner
nunber one, two, three, four, five would be sufficient.

MR, THAXTON. As long as you think both types of
data, that is, your exposure data and your audionetric data
the same way so that m ner nunber one is mner nunber one on
both types of data.

MR MARTI NEZ: Sure.

MR. VALOSKI: We don't need to know the identity
of any of the m ners.

MR, MARTI NEZ: Ckay.
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MR, CUSTER  Sir, your conpany's facilities are
i nspected under 30 CFR 7071. 75?

MR, MARTINEZ: Qur mnes are, yes.

MR. CUSTER  Ckay. | would assune, that being the
case then, that you normally woul d conduct two surveys on
each mner at those facilities during the year, is that
correct?

MR. MARTINEZ: |'m assum ng the six nonth surveys
have been perforned per the regul ations.

MR. CUSTER  Thank you.

M5. PILATE: | have two questions. You nentioned

t hat your conpany normally has annual enpl oyee training on

heari ng.
MR MARTI NEZ: Yes.
M5. PILATE: How Il ong does that |ast?
MR, MARTINEZ: |'mnot sure. |It's part of the
ei ght hour refresher. |Is that right, G en?
MR. HOOD: Probably. That particular training
wi |l last about an hour on hearing conservation and hearing
protection -- about an hour.

MR. THAXTON: It is part of your Part 48 training?
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MR. HOOD: Part 48 training. That is correct.

MS. PILATE: For the audionetric testing do you
have a contract audi ol ogi st or do you have one on staff?

MR. MARTINEZ: No, we have a -- W send all our
audi ograns to an audi ol ogi st for validation.

MR. VALOSKI: Who conducts your testing?

MR, MARTINEZ: Qur testing is perforned by trained
safety professionals or a contract. W have used both
met hods in the past.

M5. PILATE: For the contractor that is performng
the audionetric testing, do you pay per enployee or do you
pay a contractor's fee?

MR. MARTINEZ: W pay a contractor fee.

M5. PILATE: Do you know how nuch?

MR MARTINEZ: | think it is about $30 per hour.

MR. CUSTER  Your operations have been ongoi ng
si nce about 1971 or '72?

MR. MARTINEZ: That's right.

MR, CUSTER In the earlier years how successf ul
were you folks in the use of engineering and adm nistrative
controls in reducing m ner noise exposures? Because that is

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

91

one of the bases for the coal regulation as it currently
st ands.

MR. MARTINEZ: |'mafraid | can't answer. | don't
know that history that well.

| brought another gentleman with ne that would
like to do sone foll owup comments if we can

MR VALOSKI: Sure.

MR. MARTI NEZ: G en Hood.

MR. HOOD: Yes, ny nane is Gen Hood. | also work
in the TU Services organi zation for Texas Uilities M ning
Conpany. One comment | wanted to --

MR. VALOSKI: Spell your nane.

MR. HOOD: Hood, H o0-o0-d.

One comment that | wanted to make was, the data
that you requested as far as the audi ograns and surveys that
you were asking about, we have conpiled that information as
part of a nmenber of the National Mning Association. So
sone of that data may be presented to you, | guess, in
Washi ngton that's com ng up shortly. So we have supplied
that information as a nmenber conpany to the National M ning
Association. So, | don't know if you want duplicate
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information, but | just wanted you to know that that
i nformati on has been provided to the National M ning
Associ ation.
MR. THAXTON. What you provided to the National
M ni ng Associ ation, was it by any chance on a conputer disk
or hard copies?

MR HOOD: It was hard copies.

MR. THAXTON:  Oh.

MR. HOOD: You were afraid of that, right?

MR. THAXTON: | was afraid of that.

MR HOOD: | just wanted to nake that comment.

Thank you.

MR. VALOSKI: Al right. At this time we would
like to take a short 15 m nute break and give everybody a
chance to stretch their legs and we will reconvene at 11: 30.

(A short recess was taken.)

MR. VALOSKI: It is now 11:30. | would like to
reconvene the public hearing.

Qur next speaker is M. Charles Machenehl fromthe
CGeorgia Crushed Stone Associates. Wen you cone up to the
podi um pl ease state your nane, spell it and who you
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represent.

Al so, for anybody who has cone in. W have a
sign-in sheet at the rear of the auditorium here for anybody
to sign the attendance sheet, and if anybody who has j ust
shown up would like to speak, please sign the listing in
front of Ms. Roz Fontaine at the far right of the table.

Sir, you have the floor.

MR. MACHEMEHL: Thank you, sir. | am Charles
Machenmehl . 1'Il spell it if | can.

(Laughter)

MR, MACHEMEHL: | used to say Charles M when |
was in the second grade. Everybody el se could spell theirs.
M a-c-h-e-me-h-1. | am Executive Director of the Georgia
Crushed Stone Association. W have about 70 nenbers. W do
alittle under a billion dollars' worth of business.

Georgia is nunber five in crushed stone. Crushed stone is

t he nost economc building material in the world. It goes
into concrete, asphalt and everything we use. So it is very
inportant and y'all do a good job with our industry and
we're highly appreciative of MSHA

| was going to start ny speech off by saying your
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| ady gave us 20 m nutes and we don't need but probably --
Ken Stockton and I -- maybe ten. So | was going to extend
sout hern hospitality to you and have ten m nutes of ny
presentation a break.

(Laughter)

MR. MACHEMEHL: What | will do, I'll say you'l
get to eat ten mnutes early because we'll nove right al ong.
| gave you a copy of it, M. Chairman, and there's one just
like that in the folder and | left the folder open, if you
want to pull it out, the signed copy.

We'll nove through this pretty fast. Sonme of
t hese things have already been covered. Item 1, nonitoring.
Most of our big nenbers have a systemof nonitoring. |tem
2, we talk a little bit about notification of exposure
| evel. You' ve got 10 days. Sone of your other speakers
have suggested that to be extended. | think the M ning
Association said 30. W're saying 60, but it's going to
take us nore tinme to do that than the 10 days.

On threshold sound | evel counted, we have no
problemw th, of course, the 90 we're under now or we have
no problemw th the 80 that you propose. However, we do
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suggest that you, like the other speaker, the cenent person
-- he did a great job -- use OSHA in those cases |ike that.
W& woul d suggest that.

The exchange rate, the 5 deci bel exchange rate, we
have no problem or the ceiling level of 115. The testing
on hearing protector selection and use, we are of course in
agreenent with the annual requirenent, which is present in
the OSHA requirenment. However, it would be suggested that
MSHA adopt the OSHA standard of requiring this when the
wei ght ed 8- hour average exceeds 85 deci bel s.

On trai ning on audi ol ogi cal and enpl oynent
program that seens to be adequate. W are in conplete
agreenent with what you are proposing. On the quiet period,
you' ve had several comments about the use of hearing
protection during the quiet period. | think you' ve got to
| ook at that in great detail because as a mlitary person
can assure you that if I had a person working for ne that |
was going to test and there were fourteen hours in there and
| don't have any control, he could be a flight Iine person
and he could -- or as sonebody said, a rock-and-roll band,
you' ve got sone problens in there on that the way you' ve got
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it stated and you need to really staff that out.

On the standard -- the next item standard
threshold | evel, we concur with what you are proposing
there. On your reportable hearing | oss, we are in agreenent
there. However, there should be included a neans of
acknow edgi ng both for MSHA and the producer that an
enpl oyee's shift in threshold could be caused by
occupational noises, just as |I've said on the mlitary side
or a rock-and-roll band or sonmething |like that.

Enpl oyee access to records, that's the way it
shoul d be. They should have access, just as we do in the
mlitary -- or did in the mlitary. Don't -- I'mnot really
-- My mlitary was all guard -- nost of it was guard and
reserves, so | really come out of the industry. So | just
use that as a reference because | love the mlitary.

The 85 deci bel exposure trigger, we concur in that
as we say in the witten part and the 90 deci bel exposure
dose trigger, we strongly urge MSHA to allow the use of
hearing protection as well as engineering and adm nistrative
controls to get below the 90 deci bel level. Hearing
protection should be the primry nethod used.
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Now -- and of course, the 105 deci bel exposure
dose trigger, the CGeorgia Crushed Stone agrees on the use of
hearing protection as proposed in the standard there.

Now, there are about one, two, three, four, five,
six cooments |I'd like to nake that get into sone of the
probl ens that have been di scussed, and | would like to go
into those a little deeper.

On your engineering out the sound, | think that's
t he biggest problemw th the proposed regul ation the way |
see it -- I'"man engineer and the way | see it, it's just
li ke a doctor. An MSHA engi neer may say, here's how to do
it. | my go off and try to do it. He may conme back and
say, you didn't quite do what | had in mnd. | may say
sonething else. So you can get very subjective in this
problem \Wat we've got to do, work toward, | think
together, as an industry, is we've got to be able to buy
equi pnent that has certified decibel levels. In order to do
this we probably need to get in |egislation, just as we do
when we work on highway | egislation. For exanple, if you go
back and read I ST on the highway | egislation you'll find
there are a ot of people that put things in there that
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require research, and | think it has to be required by
legislation. | don't think it can be voluntary on the part
of industry, manufacturer or MSHA. | think in the
legislation it has to state there will be research that wll
acconplish a neans of MSHA' s certifying decibel |evels so
that if we go out as manufacturers (sic) to buy equi pnent,
we'll know that if we spend X nunber of dollars that we'll
wind up with that of equi pnent.

We had the pleasure of neeting with Ed Hugl er at
the M ning Association's Safety Conference, which was
excel l ent, outstanding. He did an outstanding job with us.
We tal ked about this and | think he agrees with us in the
industry that we need to go in that direction. | think
that's a very inportant thing that should be done. | think
it will help everybody, help the individual, help everybody
and we' Il nove forward on that point.

Now, the second point |I've already alluded to and
that's the one on how we're going to determ ne whether the
occupational or the job that the person has caused the noise
or whether he -- the threshold change or whether it was
caused by a rock concert or serving in the mlitary on the
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flight line in guard or reserve duty. | think that's one
that needs to be staffed out again by MSHA because that's
one that's going to cause a lot of argunent, a lot of talk
and that's not really the objective of the regulation. So
we see that as a potential problem

Also on the cost, we say -- we make the statenent

t hat MSHA has not done a thorough study of cost and this

shoul d be acconplished prior to inplenentation. | think the
probl em here is until -- you know, y'all ask people what it
costs. Well, there's no way for us to answer that until we

know what the rule is, what the regulation is, what the | aw
is. So it is sort of |like the chicken or the egg. It's

i ke working a cal culus problem if you will. You may not
know what the answer is or the question is, but you try to
come up with the best fit, and that's the problem we' ve got
on the cost. | don't think -- | think it is going to cost a
ot nore than y'all think it is, but I don't know how to get
a handle on that until you get on down the road and we can
cone up with the cost. | think anything that anybody is
telling you is just their best guess and | don't think --
you know, the big conpanies don't think they've got a
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probl em but unless we solve the engineering part of it, |
think we've all got a problem And, of course, the little
conpani es that don't have any program going on right now,
they certainly do have a problem W represent all the
conpani es.

Now, this is a very inportant point right here.
When you deci de what you are going to do, then what we want
to do is work with you very closely on sem nars and school s
so that we train and teach our people the same thing you are
teachi ng your inspectors. W had the pleasure of -- Martin
Rosta was at the neeting. W had the pleasure of talking to
Martin about this, and | think the way y'all have worked
with us in the past on things has been outstanding. W'd
like to work with you that way in the future and we need to
work together. That takes a |lot of the subjectivity out of
it. |If we know what we're going to do and y'all know how
you're going to enforce it on us, then we can conply and
we'll get where we are trying to get.

|'ve already covered the tinme point on the 60
days. You've got 10 days in there. It nmay take 60. You've
heard a | ot of reasons why. People could be gone. They
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could be on vacation. As far as that goes, |I'mnot sure |
could get the word out nyself. [I'mnot sure in the mlitary
we could get the word out to sonebody in ten days. |'m not

sure right nowif you tell nme we've got to do sonething in
10 days -- Ten days is just pretty fast right now It's
just hard. You can put it in the law, but I'mnot sure we
can conply with the 10 days. |'mnot sure anybody can. |'m
not sure MSHA could with their own enpl oyees.

The Georgia Crushed Stone Associ ation believes
very strongly that noise protection should be part of an
enpl oyee's safety requirenents, along with safety gl asses,
steel toed shoes and hard hats. Al though every effort
shoul d be nmade to keep the noise down through engineering
and adm ni strative, noise protection should be the primry
responsibility of the enployee as well as managenent to
ensure it is acconplished. So we would see that -- If we
had people in the mlitary that went on a flight |ine, they
wore hearing protection. |If they didn't and they busted the
rule two or three tinmes, they mght get busted. So the
point is, we ought to | ook at noise protection that way and
ought to look at it as the primary el enent of protection and
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not as we interpret the rule that y'all wote that you're
maki ng engi neeri ng nunber one, adm nistrative nunber two and
then we'll use the protection if all else fails. | think
you ought to turn it around and make hearing protection
nunber one. You ought to nmake adm nistrative control nunber
two and nake engi neering nunber three because | believe it
is going to take you a long tine to get to the point where a
manuf acturer can tell nme what the decibel level is going to
be on that equipnent if we go out and purchase that

equi prent. And that's what it is going to take to really
becone effective, whether you re MSHA, OSHA or what - have-
you.

So that's kind of our presentation and I'll be
glad to answer any questions | can, but |'ve got enough
people I know in the audience that can answer it for nme if |
can't, M. Chairman.

MR. VALOCSKI: Thank you.

MR. MACHEMEHL: And Ken Stockton will follow ne.
You won't -- you mght want to hear Ken before you ask the
guestions. He's head of our safety conmttee. Your
pl easure, you're the boss. You' re in command.
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MR, VALOSKI: | understand you have a neeting to
go to this afternoon.

MR. MACHEMEHL: |'ve got plenty of tinme. | can be
here as long as you need ne. This is ny nunber one thing
for today.

MR, VALOSKI: And M. Stockton's going to
suppl enment your testinony?

MR. MACHEMEHL: To whatever extent he wants to.
He's ny commttee chairman, so he's ny boss.

MR. VALOSKI: Ckay. Wy don't we save the
guestions until you're both done and we'll address the
guestions then.

MR. MACHEMEHL: That suits nme because he can
probably answer thema |lot better than | can. Thank you,
sir.

MR. VALOSKI: M. Stockton

MR. STOCKTON: |1'm Ken Stockton. | am Director of
Safety and Health for Davis and M neral Properties and |I'm
here today as Chairman of the Safety Committee for Georgia
Crushed Stone Association --

MR. VALOSKI: Spell your nane.
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MR. STOCKTON: Stockton is S-t-o-c-k-t-o0-n. First
of all, it's nmy understanding and | believe it is wth MSHA
that the nunber one priority here is to protect the m ner,
the m ning enpl oyee from noi se overexposure. The key there
bei ng, overexposure. If we in the mning industry have our
enpl oyees in hearing protection that reduces the noise |evel
to below the PEL, there is not an overexposure to that
mner. |f there is not an overexposure according to MSHA
standard there should be no hearing loss. So ny comment is
in reference to that and that hearing protection be all owed
to reduce that mner's overexposure to below the PEL, first
and forenost. |If it can not do that, then other controls,
as M. Machenehl has eluded to and other people in this
room would be the next thing in line to be targeted after
that. But, the way the MSHA standard is witten now, even
now and would be later, if there's an overexposure -- if
there is an exposure to the m ner above the PEL it's a
citation even though he may be wearing protection. Nowif
there is a problemw th your study of hearing protection and
you don't agree with the NRR ratings, then maybe what shoul d
happen is that MSHA get with ANSI or N OSH and devel op
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criteria to say this is approved or adequate hearing
protection that can be used in the mning industry to reduce
t he noi se exposure to that m ner.

We al ready use personal protective equipnment such
as hard hats, safety glasses, steel toed boots which renoves
the m ner, supposedly, fromthe hazard that's out there.
Noise is no different. |If it is considered a hazard, then
personal protective equi pnent should be allowed to be used
to renove that mner fromthe overexposure. That's ny
coment .

MR. VALOSKI: Thank you. Questions?

MR. CUSTER M. Machenehl, when you started your
testimony you had nentioned that a nunber of conpanies do
i ndeed currently conduct exposure nonitoring of a |ot of
their mners. Wuld you have any idea, or maybe M.

St ockt on woul d have an idea, what frequency of nonitoring is
generally perfornmed? Do you sanple each m ner once a year
or twice a year or just those that you feel m ght be exposed
at certain decibel or a tinme weighted average | evel s?

MR. MACHEMEHL: | think it varies by conpany. At
| east once a year, but it varies by conpany, and when | said
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all of them | didn't nean to inply all of themdo. 1I'd
say out of the -- we produced 65 mllion tons |ast year and
probably that was produced by, | would say, 95 percent of
our nenbers and | would say that nost of those -- nost of
the bi g conpani es have prograns right now where they're
monitoring the individual and |ike these peopl e have said,
nost of them-- nost of themdo this on a continual basis.

| nmean, they're -- it's voluntary, a lot of it, but they do
it on a continual basis. Wether you need to do it, if
you're getting to the point whether you need to do it, twce
a year or whether you need to do it once a year, | would
think -- I would think nyself -- and this is based not just
out of this industry, but on some other, on the mlitary
side too -- it depends on the job as you alluded to. In
other words, if a person has a job that where he's at the
primary crusher continually and sonebody's used

adm nistrative controls and protective equi pnent, as Ken
tal ked about, you need to really nonitor that person close,
just like we do if you ve got a person that's working out on
the flight |ine because you may have -- you may find a
problem If you' ve got another person that's, say he's a
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geol ogi st or sonething like that, that is not exposed to the
equi pnent continually, maybe a once a year physical and a
check like nost -- like you and | probably get, is probably
all you need. So that would be ny answer, but it varies by
conpany. | don't think you'd -- you'll probably hear the
Nat i onal Crushed Stone Association on the 30th and they're -
- the person that's going to give the testinony is here
today. | won't divulge who he is because | told himl was
going to say if we got a question I'd let ny chauffeur
answer the question in the back of the room --

(Laught er)

MR. MACHEMEHL: -- but |I'mnot going to divul ge who
nmy chauffeur is, so -- but I think they' |l probably tell you
the sane thing. It varies by conpany and |I'm not going to
say the biggest conpany has the best program | don't know
that that's true, but | know the big conpanies all have
prograns and | think it varies. Now Ken may want to tal k
specifically about Hanson & Benchmark.

MR, STOCKTON:. | can tell you what we do. W have
a hearing conservation programthat all the people, every
person at the quarry even in the office, are tested, go
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t hrough an audi onetric testing every year. All the people
there when they're in posted areas are required to wear

hearing protection. W go through and nonitor tw ce a year

for all the areas. |In the areas that are posted for hearing
protection we nonitor nore frequently than that. |If we have
a mner who works -- we have -- in our conpany everyone's

trained to do just about everything, so they're switched on
and off in different areas. But if we have one that stays
in areas of exposure |onger than others, then those are the
ones that get tested nore often.

MR. CUSTER  Does the conpany -- | have two
questions to follow up on what you just said. Does the
conpany practice the use of adm nistrative controls, that
is, the rotation of people as a result of the fact that nost
of the workers there can do a nmultitude of tasks?

MR, STOCKTON:. W have if it has been possible.

MR. CUSTER And then, in regard to the
nmoni toring, does the conpany conduct that using sound | evel
meters where they cone in and | ook at specific elenents of
the job especially where the exposures or the noise |levels
may be high or do they generally use full shift dosineter
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sanpl i ng?

MR. STOCKTON: We do bot h.

MR, CUSTER | suppose you nmi ntain exposure
records of sone kind?

MR. STOCKTON: Yes, sir.

MR. THAXTON. M. Stockton, while you're up at the
podi um you nentioned that the wearing of PHP if it results
in an exposure being less than the PEL that that should be
sufficient. What are you basing that statenent on that PHP
actually provides and nmaintains a mner's exposure bel ow t he
PEL?

MR. STOCKTON:. State that again, please.

MR, THAXTON. What are you basi ng your statenent
t hat personal hearing protection if a mner is provided that
that it will maintain their exposure bel ow the PEL?

MR. STOCKTON: | believe what | said was is that
if the hearing protection is adequate hearing protection as
stated in the MSHA standard, | think what | was sayi ng was,
if that hearing protection reduces the noise bel ow the PEL
then there is no overexposure to that m ner.

MR, THAXTON. Based on what criteria though as far
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as | ooking at the personal hearing --

MR, STOCKTON: Just based on the NRR rating. The
only way to really know if it's ever going to do a job is
for the MSHA i nspector to stand there and watch the guy al
day to nake sure he wears it or we stand there and nmake sure
he wears it all day to know whether the NRRrating is
affective because he's wearing it all day.

MR, THAXTON. So you're saying to assunme and use
the current NRR rating of a personal hearing protector as a
measure of its efficiency and then al so assuring that the
m ner wears the hearing protection at all tines?

MR, STOCKTON. Correct. It's always going to be
up to us to nmake sure that he wears it all day.

M5. PILATE: | have questions for both speakers.
For Charl es Machenehl .

MR. MACHEMEHL: Yes, ma'am

MS. PILATE: You spoke of your association
produci ng one billion dollars in crushed stone and al so of
the producing 65 mllion tons --

MR. MACHEMEHL: | understand the question. |
mean, | know we had interference, but | understand your
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guestion. How do you get to that point?

M5. PILATE: No. M question is, how many
conpanies are in this GCSA and how many are represented by
t hose nunbers?

MR. MACHEMEHL: Ckay. W have about 70 total
menbers, nine producer nenbers -- about nine producer
menbers and about 60 associate nenbers. The 65 mllion tons
t hat was produced | ast year, that was material just -- that
wasn't Ceorgia's total, that was our total, our association

total and it was produced by the nine producer nenbers. Now

| can give you a copy of the -- our directory and that has
who they are in there if you'd like that. | don't -- you
know, 1've got one with me and I'Il be glad to give it to
you. So I'll get it out of ny briefcase and hand it to you

as soon as | go back to ny seat.

M5. PILATE: Al right. For the 70 nenbers and
t he ni ne produci ng nenbers, how many of those are smal
m nes?

MR. MACHEMEHL: Qut of the nine producers, they're
t he peopl e that produce the crushed stone, we've got two
that | would say are small producers and | would think the -
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- | would classify the others as mediumto |arge.

M5. PILATE: You spoke of some of your associate
menbers having HCP prograns. How many of those -- exactly
how many have HCP' s?

MR. MACHEMEHL: How many have prograns?

MS. PILATE: Yes.

MR. MACHEMEHL: | would say that -- | know for
sure that out of the nine producers that five have prograns
and there may be -- | don't know for certain about the other
four, but I would guess that out of the other four that
there m ght be one or two that have prograns, but | woul dn't
-- | couldn't look a judge in the eye and swear that they
all do, but five of themdo, yes, nma'am

M5. PILATE: Do you know how many of them have
noi se training progranms now?

MR. MACHEMEHL: Have noi se training?

MS. PILATE: Yes.

MR, MACHEMEHL: | woul d think everybody has sone
type of noise training because we're very nmuch involved with
MBHA trai ning and we've got a nmanagenent devel opnment course
that we've just started up and we'll be going into the third
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phase of that, and everybody has to have MSHA refresher
training and we're blessed with a person here, G enn Roscoe,
at Pickens Tech that goes around -- he works also with the
mning industry with Lee's people that you heard testify
this nmorning, Mning Association of Georgia. W're very
active in that area and | think -- in fact, 1'll quote back
to you what Ed Hugler told all of us. W had a joint safety
conference down there and he said that CGeorgia had the best
safety programof any state in the union. 1'll get that on
record and 1'll knock on wood, we haven't had any of the
fatalities that y'all are worried about right now and, of
course, we could have one today, so | don't want to act --
knock on wood -- but | would say -- | would say all of them
get the training, but I don't think all -- they don't al
have the prograns.

MS. PILATE: You nmade a rather enpty statenent
that MSHA has overestimated the -- underestimated the cost
of rule.

MR. MACHEMEHL: Ri ght.

M5. PILATE: |I'mcurious to know if GCSA has
reviewed the RIA, Regulatory Inpact Analysis.
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MR. MACHEMEHL: No, ma'am |'ve |ooked at -- 1've
| ooked at it. | nmean, |'ve read and that's just one person
| ooking at. |'ve | ooked at your nunbers, but ny -- that's
not nmy basis. I'mnot criticizing whoever did it and |'m

not sure if | didit |I could have done it nyself any better.
What | -- to -- what | was trying to explain and | probably
did a poor job explaining it, but what | was trying to say
is that without knowi ng what the rules are going to be, what
the criteria is going to be, it was very, very hard for
anyone to cone up with a cost estimate that | felt |like you
could say, this will be the cost, and if you knew what t hat
was, if you knew what the rules were, | think you could cone
up with accurate costs. Your cost probably -- we probably
shoul d say you did the best you could do under the
circunstances, but | don't think it's -- | don't think it's
-- | think it's going to cost us nore by the tine this
programis inplenented. There's big -- there's a big
unknown out there and that's this -- that all the industry,

| think, is afraid of, not just Crushed Stone, but that's
just engineering the sound out. If | was on your team if |
was wearing your hat in MSHA and you told ne to go out there
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and really get industry and make these guys engi neer the
sound out, you could go out there and the cost of this could
be unlimted and that's what -- that's what's a little bit
scary about it. That's why we've got to cone to sone
nmeeting of the mnds, if you will, sone -- we've got to take
as nmuch subjectivity out of it as we can.

M5. PILATE: For Ken Stockton, | have sone
guestions. You nentioned that all of your enployees are
tested. Are they tested on site?

MR. STOCKTON: Yes. Wuld have a nobile van that
conmes around and does the testing. |It's contracted. |It's
not tested on site by our people if that's what you're
aski ng.

MS. PILATE: Ofhand, do you know the cost of
doi ng that?

MR STOCKTON: The cost is | think about $15 per
enpl oyee. That's not counting the tinme that they take away
fromwork or anything, that's just direct cost to the van.

MR, VALOSKI: M. Machenehl, in your draft
statenent you gave us under Part (f), you said that the
noi se protection should be the primary responsibility of the
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enpl oyee. How would you want MSHA to regul ate that or what
suggestions would you have for us to regulate that?

MR, MACHEMEHL: Well, | think very -- | think very
sinply put, if you -- if I've got sonebody that doesn't have
a hard hat on or safety glasses on or steel toed shoes,
you're going to wite nme up, and | would see you doi ng the
sanme thing if we use noise protection as a prinmary factor.
In other words, I'mviolating the requirenment. That's
exactly what we do in the mlitary. | nean, | don't see --
| don't see -- the idea that a mner, if you wll, won't
wear hearing protection, | don't think that should be -- |
don't think that should be a factor. | think if the rule --
if that's the rule, then that's what he should wear, period,
and that's the way | do it. | nean, discipline, if you
will.

MR. VALOSKI: The conpany woul d di scipline the
i ndi vi dual m ner?

MR, MACHEMEHL: Well, sure, and you'd wite nme up
if you cane inif I was -- if | was the inspector and | cane
in and the person didn't have the equi pnent on, then
certainly I would be witten up. M conpany would be -- or

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

117
if it was ny conpany, |1'd be witten up. Sir, | don't see
that as a problemas far as the -- | don't think the
discipline's a problem If you' d been down in our safety
conference you' d probably agree with ne because one speaker
--and I'l'l quote himso you won't think I'mmaking this up
-- but he was given all these facts about the fact that he
didn't have any problemgetting the m ners notivated because
there's been studies done that noise -- if you inprove your
noi se protection you inprove your sex life.

(Laughter)

MR. MACHEMEHL: Now, that canme right out of the

m ning conference. So ny point is, if we're worried -- if
we're worried about discipline, I don't think -- | don't
think that's a problem | think if you tell ne, we're

comng in there to check to see if you' ve got your noise
protection, your hard hat, your steel toed shoes, your
safety gl asses and you're checking ne and I'ma m ner, |
know | "ve got to have that on or I'mgoing to get in trouble
and if I -- if | violate it enough I"'mgoing to | ose ny job
and that's just -- so you -- | don't see this as a problem

| nmean, when people tell me it's a problem they won't wear
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this or won't wear that, | have zero synpathy.

MR. VALOSKI: M only point was that MSHA woul d be
on the -- the MSHA inspector would | ook to the operator
rather than to the m ner.

MR. MACHEMEHL: Ch, certainly. Certainly. Well,
the MSHA i nspector should on anything. | nmean, |'mthe
commander and you're comng in, youre the IG You're
i nspecting ne.

MR. VALOSKI: Al right. Thank you.

MR. THAXTON: | have one followup with -- and |I'm
not going to argue with you over the sex life thing.

(Laughter)

MR, THAXTON. Personally it sounds pretty good.

MR. MACHEMEHL: Let nme hand this to this |ady.

MR, THAXTON: Just to follow up on a statenent you
made to the lady on the end about the cost, you divided up
your producers by size, small, nmediumand |arge. Wat is
your basis for determning who's small, nmediumand | arge?

s it production or nunber of enployees?
MR, MACHEMEHL: OCh, it would be production.
MR. THAXTON: If you were to break that down by
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nunber of enployees using MSHA's criteria of 19 or |ess
enpl oyees being a small operator, can you tell us what the

br eakdown woul d be?

VMR MACHEMEHL: It would be the sane. It woul d be

the sane. W' ve got two -- out of the nine producers --
it's easy in Georgia because we've just got nine producer
menbers and out of those nine you' ve got two that woul d be
| ess than 19 and the other seven would be greater than 19,
yes, sir.

MR. THAXTON:. Ckay. Thank you.

MR. CUSTER  Sir, does Ceorgia Crushed Stone
Associ ation represent any sand and gravel operations?

MR. MACHEMEHL: No, sir.

MR. CUSTER: None at all?

MR. MACHEMEHL: None at all, but there's only --
to -- so you won't think we're leaving that out, there's

only about five mllion tons of sand gravel produced in

Georgia. |It's predomnately crushed stone, so there's
little sand and gravel. [It's not like it is nationally.
Nationally it'Il be, oh, I'd say 60 percent crushed stone,

40 percent sand and gravel now. It used to be about equal,
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but it's about 60/40 right now But in Georgia it's just
al nost all crushed stone, yes, sir.

MR. CUSTER  Well, being with Georgia Crushed
St one Associ ation and obviously being in communication with
other simlar associations across the country, has there
been any feedback from sand and gravel operations in regard
to the training requirenents that would be specified in this
proposed rule and |I'masking that fromthe standpoint that
currently under Part 48 training requirenments, you know,
there's an exenption rider on different appropriations bills
and that sand and gravel does not need to train under Part
48. Has there been any feedback that you re aware of from
these S & G people relative to those training requirenments?

MR. MACHEMEHL: Are you tal king about MSHA
training or specifically about noise?

MR. CUSTER |I'mtal king about the training in
this proposed regul ation.

MR. MACHEMEHL: The noi se training?

MR. CUSTER  Yes.

MR. MACHEMEHL: No, | don't think there's been --
| get all the publications fromthe national, fromthe NAA
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Nat i onal Aggregate Association, and certainly they're aware
of it and they communicate it, but as far as there are very
-- and I'msure North Carolina has a pretty active
association -- Fred Allen -- they're crushed stone and sand
and gravel because there's nore sand and gravel there, and
they're aware of it, and they, you know, they coment on it,
but generally speaking to answer your question would
probably be no. You' ve got a lot of small producers in sand
and gravel and the only coment |'d make to you on that

whi ch may seem hard to sone people, but | wouldn't relax any
of the standards that y'all are proposing because a producer
is small. Wat | would do is do the same thing that the --
nmost of the highway departnents do with small producers.
They work with themuntil they can bring the quality of
their material up to whatever the highway departnents
specify. In other words, | think what you' ve got to do is
bring the small person up to that |evel, but you' ve got to
gi ve that person enough tine to do that and that's been --
sone of the other people that testified before us has said
the sane thing to you. You've got to give themtine to
bring themup -- you' ve got to help them in fact, get them
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up -- get themup to the level, but I wouldn't -- | wouldn't
cut the level or anything, but you' ve got a |lot of small
peopl e out there with sand and gravel and you nay have to
furnish themhelp. |'mnot sure sonme of them know there's
even a noi se standard com ng out. They nmay not know there's
one now, but -- so y'all have got your work cut out for you
as far as to help the -- a lot of those small sand and
gravel people.

MR. LEMKE: | should nention, under Georgia
M ning, we represent 12 small sand producers all classified
under the 19 enployees and there's 12 of themin our
associ ati on.

MR. CUSTER Well, | wasn't looking at it froma
standpoint of small versus large in a 19 and |less or 20 and
nmore. | was just |looking at fromthe current Part 48
training exenption and the fact that some of this training
can be incorporated in the Part 48 where it's applicable and
there's probably not a ot of other training going on in
sand and gravel. At this point |I just wondered if there was
a negative feedback

MR. MACHEMEHL: | don't think any of those people
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are really negative on anything. | think it's a matter of
just getting themup to date and getting themup to speed
and | think that -- we've got to all do that in the industry
because, you know, the outside world, the guys that | don't
like, the Sierra Club, that I'll fight any where, any tine,
any place. Let that be a record -- on record.

(Laughter)

MR, MACHEMEHL: But we're -- what we've got to do
is work together in the industry and bring the small fellow
up to the standard so that we protect the hearing of every
individual. That's what we're here for. That's why we're -
- you know, that's what Anerica is all about.

M5. WESDOCK: On page three of your testinony
coments, you have here that Georgia Crushed Stone
Association is extrenely concerned about how MSHA w ||
handl e the noi se hazard that enpl oyees are exposed to on a
non- occupational basis. Since we are only -- or we only
have the statutory right to regul ate hazards that occur --
that are occupational hazards, | was just wondering, you
know, we'll probably face the sane issue as OSHA faced when
they originally promul gated their noi se standard.
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MR, MACHEMEHL: Ri ght.

M5. WESDOCK: Now with that said, do you have any
suggesti ons?

MR. MACHEMEHL: The only suggestion -- the only
thing I could think of and this is what 1'd look at if | was
MSHA, | would I ook at the -- | would |look to a person to --
to fill out a form if you wll, and we've got -- that
person can not be forced to divulge information if he won't
divulge it, but I would look to that person to fill out a
form if you will, on what he does, what his -- what he does
and make that formnot be |like we mght do right now and
fill out a formand say, well, go stick it in a file and
that's it. |If a person -- | wuld say if a person has a job
where they're exposed to a |ot of noise, they drive a piece
of equi pnent, they run a crusher, what have you, or cenent
mll, you just pick whatever you want to. |If they've got
that job, then part of their record should be a sworn
statenent and when | have to go get things notarized it
makes nme think -- it makes nme do it right. So | think what
you ought to look at is requiring that person on sone
periodic basis, not -- | shouldn't say periodic -- W'll say
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every three nonths that person has to set down and he has to
fill this formout, an MSHA form and that formhas to be
notarized and put in that person's record. At |east that
person then, if he does have a part tinme job where he's
exposed to sound or he works or he's part of a band or
sonething like that, in other words, the formcould say -- |
don't want to take up all the tine here because you'll mss
your lunch -- but the formcould say that you have to put
down any jobs or anything that you're in -- say you're in
the reserve or guard -- anything that you're in where you're
exposed to noise or you believe you re exposed to noise and
this has to be certified. This has to be signed by -- it's
just like giving testinony or giving a deposition in a court
case. That's what ought to be part of this person's record.
| f you do that then when Ken cones al ong and sees a
t hreshol d change he'll say, well, part of that threshold
change was due to so and so and so and so.

Now t hat nmay protect the conpany, but it also may
save this person's hearing because it makes him start
t hi nki ng about what he's doing and if he realizes that he's
-- that the he's ruining his ears or his sound, well then he
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m ght not do it. So we'd be getting where we're trying to
get. W're trying to get back to the individual and help
that individual person. So that's the way I1'd do it if |
was sitting on your side and I was doing for MSHA. But in
turn, if you do that it'll help us too. So that's the way
|'d handle it. There's probably a better way, but that's
the best way | could think of quickly.

MR CUSTER | don't know if a response to that is
in order, but I think it should be pointed out that that's
probably some power that you already have now as an enpl oyer
or your nenber conpani es have as enployers, and it has been
especially effective in sone industries relative to drug
usage and urine testing and all this type of thing. | don't
think it is within the authority of the Mne Safety and
Health Adm nistration to place that type of requirenent on a
mner to report to his or her enployer off-site activities,

but certainly I think you have that power already as

enpl oyers.

MR, MACHEMEHL: Well, let me just debate you just
alittle bit onthat. | agree with you. | agree with you
that we could do that -- we can require anybody to do
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anything for any job. However, if you require it as part of
this regulation, this inplenentation, that Ken was going to
show you that when you cane, then it would notivate Ken to
do that so that he could showit to the inspector. So |
think we are both in this together. | nean, | know you're
saying we could do it why don't we go ahead and do it now.
The fact is, we probably -- we probably should be doing a
| ot of things that we don't do, but if you require us to
show you sone things it notivates us to do things that we
m ght not be doing now. Now, that's as honest as | can get.
So together, | think, we're in this.

MR. CUSTER My point was | think you' ve got that
authority and the other point is --

MR, MACHEMEHL: OCh, |I'mnot arguing that.

MR. CUSTER -- we don't have that authority.

MR. MACHEMEHL: | think you have the authority to
ask nme though to see that person's record. |If he is running
the primary -- and if you say, if you say, if you've got

that in the record it's going to help me, then it's going to
be in the record. So | think you are into it alittle bit
too. | nean, it's primarily us, but whatever you do woul d
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probably hel p us.

MR, STOCKTON: May | nake one cl osing comrent?

MR VALOSKI: Sure.

MR, STOCKTON:. Since | am supposedly still on the
podium | guess. In reference to your question, OSHA went
t hrough the sane process on their noise standard and they
were going to try to, if | remenber correctly, accuse the
i ndustry of automatically causing hearing | oss through
occupati onal noi ses exposure, and that was thrown out, |
believe, and they had to go back and say, okay, there are
cases of non-occupational that has to be considered. 1In the
MSHA proposed standard you have simlar wording that says,
noi se overexposure wll automatically be considered,
believe, if it's a standard threshold shift of so nuch to
cause hearing |loss, wthout consideration of the non-
occupational noise exposure. And | think you are going to
have to go back and rethink that also. |Is that -- Like
Mach has been alluding to in your questions, it is not
possible to keep up with what enpl oyees do on their personal
time. We are not allowed to do that. You are not allowed
to do that. So, we can't -- even in the 14 hour quiet
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period before audionetric tests that OSHA requires and that
you are requiring in the proposed standard, we can not
follow them around for 14 hours and make sure they stay in a
qui et place before the audionetric test. W can't -- That's
their personal tine. So, sonehow you're going to have to
consi der that non-occupational noise is going to be part of
their audionetric test, and even aging -- the aging factor
has to be considered in there, but they accuse us, and you
can't accuse us of causing all the hearing loss as | infer
fromwhat your standard says right now. So you need to
consi der that when you go back

Anyt hi ng el se?

M5. WESDOCK: | didn't want to inply that | was
accusi ng anyone of --

MR. STOCKTON: No, no. | -- the language in the
standard, not you.

M5. WESDOCK: The only point | wanted to nmake is
that as far as regulating noise, we're only allowed to
regul ate noise at the mnes, and we are aware that there are
situations where mners m ght be exposed to high |evel
noi se, you know, outside the mne. God knows | have a
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daught er who probably can scream hi gher than, you know, the
standard. Wat | amsaying is that we are only all owed by

law to regul ate, you know, the exposure |evel at the m nes.
That's the only point | wanted to make.

MR, STOCKTON:. And you're exactly right, but the
wording in the standard was what | was tal ki ng about.

MR. VALOSKI: COkay. At this tine | would like to
call a lunch break. Right nowit is 12:22. W'IlI|l neet back
here at 1:30 and we will resune. W have several nore
presenters schedul ed.

(Wher eupon, a luncheon recess was taken.)
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AETERNOON SESSLON

MR. VALOSKI: It is now 1:30. W would like to
reconvene the public hearing on MSHA's proposed noi se
regul ati ons.

Before we get started | would like to rem nd the
people in the audience that there is a sign-in sheet at the
back of the room It is an attendance sheet, just please
sign. And if anybody in the audience would like to testify
and has not signed up yet on the speaker's |ist, please do
so. This list is being handled by Roz Fontaine on ny far
right. For each speaker, please state your nane, spell your
name and the organi zation that you belong to for our court
reporter.

Qur first speaker this afternoon is Dr. John
G bbs.

(No response)

MR, VALOSKI: Well, Dr. G bbs does not appear to
be in the audience. So the next speaker on our list is M.
Dewey McCabe from G| Dry.

(No response)

MR. VALOSKI: Well, we'll go down to the next
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speaker, schedul ed speaker, is M. Murice G bson from A&M
Product s.

(No response)

VOCE: D d these people sign in?

MR. VALOSKI: Yes. The |ast person that asked to
testify was WIlliam Wl fe.

(No response)

MR. VALOSKI: This is going to be a real short
afternoon here. 1'd like to read these four nanes again,
Dr. G bbs, M. MCabe, M. Gbson, M. Wlfe.

(No response)

VO CE:  You think maybe they got hung up in their
[ unch?

MR. VALOSKI: May be. Wy don't we take ten
m nutes and hopefully they will appear.

(A short recess was taken.)

MR, VALOSKI: | would like to reconvene the public
heari ng now on MSHA s proposed noi se regul ati ons.

Has Dr. G bbs arrived?

(No response)

MR, VALOSKI: If not, we'll go to our next
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speaker, M. Dewey McCabe fromQl Dry.

MR. MCCABE: M nane is Dewey McCabe. D-e-we-vy,

Mc-c-a-b-e. | amthe Corporate Health and Safety Director
for Ol Dry Corporation of America, a Chicago, Illinois
based conpany. | live in Thomasville, Georgia, which

enjoy the winters in Thomasville nmuch nore than Chicago.
(Laughter)
MR. MCCABE: | am here on behalf of ny conpany to

express to you our feelings towards the MSHA proposed

standard and you've heard a wi de range of comments. |'m not
going to address the whole standard. | think that has been
adequately done. | would just like to call your attention

to two specific parts of the standard. They are found in
162, 120(f)(2) where it states that the operate shal

mai ntain at the mne site a copy of any such matters
notification or list on which the relevant information about
the mner's notice is recorded for the duration of the

af fected m ner's exposure above the action | evel and at

| east for six nonths thereafter. M coments there are, we
live in an entirely different society and age than we used
tolive in ten years ago even. | work for a Chicago-based,
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II'linois conpany. | live in Thomasville, CGeorgia. | am
paid through a Chicago bank. My point there is that | think
the record keeping responsibilities of the m ne operators
are best done by its health and safety professionals and
what you're going to see in the mning industry across
Anerica is that many conpanies are going to have nmultiple
sites of 19 or less. These people are going to be focused
on production quality and safety of the enpl oyees and we
believe that the record keeping would be nuch better done by
the health and safety professionals that may be a regional
sites and that we coul d nake those docunents available to
MSHA or to a MSHA regional office, you know, wthin a
reasonabl e amount of tinme. So | think that's the first
thing 1'd like to address in the proposal.

A lot of small operators are not going to have the
personnel to deal with this. W think it can be done very
efficiently and effectively by the health and safety
prof essionals of these mne operators at a regional site and
we will -- Gl Dy will be glad to provide you with this
docunent ati on should you need it.

Sane thing on 62-130(b), when it tal ks about
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training. W would prefer to keep those training records at
a regional site where health and safety professionals
resi ded.

And then ny last comments -- | will be very brief
-- are on 62-140(b)(2). It has to deal with hearing
protectors being unacceptable during the 14 quiet period.
You have heard very extensively about that fromthe m ning
i ndustry, and let nme explain to you one of the reasons |I'm
here today. | met Ed Hugler |ast week on two occasions.
Had an opportunity to spend 45 mnutes with him and one
thing that struck nme about the man is that he is a good
listener. He asked nme to cone and present ny thoughts I'm
comng to present. | hope that you are good |listeners as
wel | because | believe you are hearing this throughout the
industry that this 14 hour quiet period provision is
inpractical and will have adverse financial inpacts on m ne
operators w thout producing the desired results. As m ne
operators, we do not have control over non-occupati onal
noi se exposures prior to the enployees' arrival at work.
These exposures include -- and sonebody nust have been on
t he sane page because | have | awnnowers, chain saws,
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woodwor ki ng equi pnent, | ate at night people are doing
hobbi es, saws, drills, planers and nmusic of various types
and deci bel |levels. W can not control the decibel |evels
of our enployees as they ride to the mne property. Wat we
can control is the exposure and the actions of the enpl oyee
once they arrive on site. And we think that the use of
hearing protectors during the period prior to their base
line audionetric testing is both practical and technically
correct and it basically for many operators is the only
vi abl e and econom cal way for mne operators to successfully
i npl ement the things you are asking us to do. And so we
woul d ask you to hear that very, very clearly. W think
that hearing protection does provide for the protection and
woul d result in audionetric testing that would be both
beneficial to the m ne operator and NMSHA.

My final coments are that -- and | could have
addressed many nore issues. | don't want to do that.
You' ve heard them and they' ve been adequately presented, but
the final comments is, | think many people in the m ning
i ndustry, the mne operators, feel uneasy about the
engi neering controlled | anguage, and | think you addressed
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it, you said you' ve heard it all over the country as you' ve
held these things. W already have in place nmany

engi neering controls, but I would like to draw an anal ogy to
you -- for you, as Billy Yarbrough nentioned, there are
aspects about our processes that are 20 to 30 years ol d.
Rotary kilns are not going to be nade silent or with | ess
noi se in many cases, and there is other equi pnment that we
could nention to you, and the analogy | would like to draw
is that many of you flewin for this nmeeting and if you

| ooked on the | anding pad, you woul d have seen an enpl oyee
there with hearing protection. Now, let's take that sane
anal ogy and let's engi neer the noise out of jet engines.
Vll, I would submt to you that we could do it, but you
woul d not have been able to afford to fly here. That's the
thing. W recognize hearing protection for those
individuals involved in that activity. |It's very suitable
for protecting their hearing. 1It's recognized by the
governnment as a suitable neans and so | think that's where
our nervousness is comng. Wat is an engi neering control.
How effective will it be or are we going to punp noney into
a black hole when we could effectively treat that with
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hearing protection and provide for the enpl oyee's
protection. So I would ask you to ook at that as -- there
are certain tasks in the mning industry where we think
there are bl ack holes. W would pour thousands and

t housands of dollars and not produce the desired result. An
| think the anal ogy maybe of a person working around the

ai rplanes that you flew in on and havi ng adequate hearing
protection may be a valid one.

And then the last coment | would make is, |
represent a fairly large conpany in the mning industry and
nost of the people you ve heard before. The vision I'd |like
for you guys to carry back as you wite this regulation is
for those that can't be here because they | acked the
financial resources to send soneone, and there are nany,
many operators out there with 25 to 30 enpl oyees that are
both very safe and very respected in the mning comunity,
yet if there is a burdensone task put on themthat may
affect their ability to operate. So those are ny comments.

MR, THAXTON. | have a question in regards to your
statenent about the records availability.

MR. MCCABE: Uh- huh.
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MR, THAXTON:. You suggest that they should be
better kept in central or regional type facilities and be
made avail abl e when MSHA i nspection people cone on site.

G ven the fact that we are an enforcenent agency and we
can't tell you in advance when we are conmng --

MR. MCCABE: Right.

MR. THAXTON: -- and part of that is that we are
to inspect the records at the tine that we do the
unannounced i nspection, do you foresee these regional
facilities being able to produce and have those records at
the mne site, say, within an hour of the inspectors request
for such records?

MR. MCCABE: | think an hour would be too
optimstic because if you' re looking at 19 or 20 enpl oyees
and you want to ook at all their records, | think what you
are seeing in the mning conmunity is a wllingness to --
that if there was a valid concern, that we would be able to
-- we deal with your inspectors at |east twice a year. They
cone to all of our facilities. W're wlling to sit down
with them talk with them about any particular facility.
|"'mnot so sure what -- what information and the speed of
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that information having it here on this site today has any
protection of the worker, as far as hearing protection, that
you could not receive within a week or ten days and still --

MR, THAXTON. Well, the purpose of being able to
| ook at their records during our inspection is, one, it's
unannounced i nspection and that those records can't be
changed to accommbdate the fact that they are going to be
| ooked at. So it's an unannounced inspection and that would
have to be accommopdated --

MR. MCCABE: Right.

MR, THAXTON. -- in any record keeping scenario
that we would conme up with

MR, MCCABE: Well, what | would ask you to do is
| ook beyond what we do right now. W' re tal king about
witing a new regul ation and we're tal king about the world
is changing before us every day. W are tal king about the
electronic nedia. And what | amsaying is, let's don't
t hink of how we do things today. Let's think of how this
thing will work because when we wite it, we want to wite
it the correct way and we want to wite it not fromwhere we
are today but where we are noving in the future and the
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future is electronic nedia, it's faxing, it providing to you
next day air or whatever the information you need. W
certainly know where in CGeorgia the Macon | ocal office is
and they know where we are. So |'msaying just don't think
in obsolete ways. | think -- | don't think there is any
need for an MSHA inspector to conme and say |let nme | ook at
all your noise studies. Let nme |ook at your threshold
shifts. If they want to | ook at them let themcone to ny
office. W are strategically located or request that | go
there or mail to ne.

MR. THAXTON: That's why | am asking if our
i nspector shows up on the site and he nmakes that request
with the electronic age and conputers and everything, would
you concei ve that there would be a term nal avail abl e that
you would pull that information and have it avail able for

them during that inspection?

MR, MCCABE: No, | would not. | woul d not
concei ve of that. | woul d conceive that this informati on as
being low priority and that this information would be -- if

| were MSHA | would want to address this as a total picture
and not just a little peek. So if | wanted to find out what
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my conpany was doing, |I'd want to do a little nore thorough
i nvestigation of that inspection dealing wwth a health and
safety professional. You' re going to be |ooking at records
and the person that's providing you is production oriented,
he m ght not even know what he is showng you. | think if
you really want to find out what's going on in our
conpani es, then you deal with the health and safety
professionals. Mst of those people are |located regionally
in the area and will be glad to work with at |east the
people in Georgia that | know of.

MR. THAXTON: Thanks.

MR. CUSTER  That was one of the areas that we
requested additional input fromthe mning community was the
record keeping, especially electronic record keeping. So
obviously you're in favor of electronic record keeping. Let
me ask you this. Wuld you be in favor of submtting those
el ectronic records to MSHA to sone central database where we
woul d mai ntain copies of those records, since they are in
el ectronic formand certainly easily transferable through
phone i nes.

MR. MCCABE: Right. You know what, | don't want
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to speak for any industry. | don't even knowif | want to
speak for ny conpany --

(Laughter)

MR, CUSTER | was just asking for your opinion.

MR. MCCABE: ~-- No, but let nme give you ny
opinion. I'd nuch rather sit down wth an MSHA i nspector
and review that data in its totality rather -- because |

woul d i magi ne that you guys get things every day that you
really don't look at. So if you want to find out what's
going on in the industry, if you want to find out what's
going on in ny conpany, let ne sit down with the inspector.
Let's ook at the records and | ook at any shift that may
take place. Let's |ook at our occupational health and
safety prograns related to noi se exposure and heari ng
conservation and that's what | see, you will get a better
picture by dealing wwth me and if you want to neet ne at a
specific mne site, we'll arrange that.

MR. CUSTER | can appreciate what you are saying
but you need to tenper what you see your need as being --
you need to tenper that with our need to review those
records in a rapid manner because you understand sone
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installations an inspector can duly conplete inspection in a
day or | ess.

MR. MCCABE: Right.

MR. CUSTER  And that presents a problemfor MSHA
relative to enforcement. So we would need to find simlar
gr ound.

MR. MCCABE: Ckay. | think you're going to find
that going to an individual mne site and | ooking at
records, | think it is going to be very difficult for the
industry to give you the type of records you want because
you are dealing with people again who are production quality
and safety oriented, and they're not going to have the
expertise or the desire, quite frankly, to talk with you
about nedical records of enployees. And, again, it touches
on this issue of confidentiality. | don't know what you
want to see, and | know you have a right to see it, but
woul d prefer rather than us just blindly, electronically
giving you information that you cone and ask what you want
to see and we'll be glad to show it to you.

MR. CUSTER Let me followup wth one or two
ot her questions. You had nentioned about the difficulty of
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mai ntai ning the training records, for exanple --

MR. MCCABE: Uh- huh.

MR, CUSTER -- on site. Wat do you do now for
Part 48 records? Because that is a site retainnment
requi renent for a two year period.

MR. MCCABE: Right. As | said before, |I'm not
speaking for ny conpany. |'m speaking for people -- and as
the rule is witten, and | think the rule ought to be
witten correctly to deal with all of the mning industry.
| enploy 230 people at one site, 200 at a site in
M ssissippi, 200 at a site here, there. 1It's not a problem
for us, but what | think is going to be a burdensone probl em
is for those operators of 19 and 20 people. Now we've noved
beyond just training, we touching on nedical docunents and |
think we need to preserve the confidentiality of those, and
they are not going to be readily available at these sites
anyway. What we do as far as Part 48, we do the training
docunent, we do the training and keep it in an enpl oyee
training record. All nedical information, whether it be
chest x-ray, pulnonary x-ray, function tests or audionetric
test, it's kept in a confidential nedical file.
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MR. CUSTER Let me just ask one nore question.

MR. MCCABE: Ckay.

MR. CUSTER W beat the 14 hour quiet period to
deat h.

MR. MCCABE: Right. Wll, let ne say this.
don't think we've beat it to death. W want you to hear --
We want you to hear how troubl esone and how i npractical and
how we don't think it's going to produce the results you
want here. That's why you are hearing it tine and tine
again. GCkay. Excuse ne.

MR. CUSTER M question then would be that there
are those conpanies that are under the jurisdiction of both
MSHA and OSHA and | just wondered how t hese conpanies that
have been dual -- the dual responsibility to conply with
vari ous health and safety acts, how do they handl e the OSHA
14 hour quiet period?

MR. MCCABE: | am of the opinion that the OSHA 14
hour qui et period can be handled with hearing protection and
so that's the way they hear it, and that's what this
industry is asking for. Don't supersede that. Don't go
beyond that. Duplicate it. | nean, aml --
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VO CE: That's correct.

VO CE: Correct.

MR. MCCABE: We're saying duplicate it. W feel
that hearing protection prior to an audionetric exam and us
observing the enpl oyee and ensuring that they have it on is
the best way to go. W think OSHA has the better idea. And
let me say this. Your allusion to MSHA/ CSHA. W are
totally under MSHA, and |'mglad we are totally under NSHA
We know the rules. W don't have any conflict between
OSHA/ MSHA, and | think we work very well w th MSHA

MR. CUSTER |I'mglad you' re there too.

(Laughter)

MR MCCABE: | think the tone of this neeting has
-- there's not been any adversarial remarks made. The tone
of this neeting is -- There are certain things within the
provi sion we think you can do a better job of, and sone of
it has been asked for you to duplicate what OSHA i s doi ng
and we're all in the business of protecting the enpl oyee and
the enpl oyee's health. So | would ask that you take -- just
kind of get a visual feeling for the small operators that
are doing a good job out there, how these regul ati ons m ght
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adversely inpact themand we need to all |ook for the
practical solution, and | alluded to the person who works
around the jet airplanes. That is a very, very viable
source of hearing protection recognized by the governnent.
It would be very difficult, probably cost prohibitive, to
engi neer out the noise fromcomercial airline travel. So
that's the kind of things we're a little bit concerned
about. W've got sone 20 and 30 year ol d processes out
there and you say that your engineering control |anguage may
not be what we think it is, but that's our fear is that they
don't make the rotary kilns anynore, and you're using a 20
or 30 year kiln, and they are noisy and we think that we can
adequately protect enpl oyees hearing by using hearing
protectors.

Any ot her comments?

MS. PILATE: You nentioned that you have 230
enpl oyees in Birm ngham 200 at other sites in the south.
" mcurious to know in any of those plants do you have
exi sting HPP prograns?

MR. MCCABE: Yes, we do. And that's 230 enpl oyees
in Georgia, 230 enployees in Mssissippi. W have
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approxi mately 40 enpl oyees in Oregon headquartered out of
Chicago, Illinois. Yes, we do. In each one of those we
have hearing conservation prograns with audionetric testing
and we do that with nobile health testing units. | think
that is one point | did not make. | think if you were to
really wite into |law a 14 hour quiet period, you' re going
to take nobile health testing out of the picture, and we in
the mning industry, we use nobile health testing for a | ot
nmore than occupational exposure. W use it for chol esterol
screeni ng, blood pressure and | think speaking to you froma
pr of essi onal standpoint where | line up these nobile testing
units, you're going to take them out of the picture and
you're going to adversely inmpact m ning.

And the second part of your question? |[|'msorry,
| was a little |engthy.

MS. PILATE: |I'mcurious to know how nmuch you pay
for your tests with your nobile testing unit.

MR. MCCABE: Basically just for hearing aspect,
anywhere from 12 to 20 dollars, based on the nunber of
enpl oyees. The nore enpl oyees, the cheaper you get the
service. But right now we're averagi ng about $63 an
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enpl oyee for a chest x-ray, pulnonary function test,
audi onetric test, height, weight and bl ood pressure.

M5. PILATE: Do you al so have a separate noise
trai ni ng progranf

MR. MCCABE: Yes. W do the eight hour MSHA
trai ning program annually, refresher training and of that
ei ght hours approximtely 45 mnutes to an hour is spent on
our hearing conservation program |In addition to that we
al so do nonthly training beyond that and one of our topics
each year is hearing conservation.

MS. PILATE: You nentioned that you see
engi neering controls that are difficult to control
financially as being black holes. What in your mnd
constitutes a black hole and what neasures are taken?

MR. MCCABE: Bl ack hol es could be anything that
you put enough noney into that was not successful, that put
you out of business, or put you at an unfavorable
conpetitive edge with other international conpanies.

MS. PILATE: \What are sone of the controls you
have in m nd?

MR. MCCABE: What are sone of the things that
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think would be very difficult to do? The analogy that --
VWll, the exanple that's been used by ot her m ning conpanies
are ball mlls, rotary kilns that have been installed in
bui | dings over 20 to 30 years ago. Personally | don't know
how you coul d make a jackhammer |ess noisy. | would say
that -- and | think it's been nmentioned before here is
things |ike bulldozers. Those things are very difficult,
and | think a |ot of good players in this industry have done
a lot of work in that area and are still requiring the

enpl oyees to wear hearing protection.

MR. VALOSKI: Any other questions?

(No response)

MR. VALOSKI: | think we have exhausted our
questions for you, M. MCabe.

MR. MCCABE: Ckay. Thank you very nuch.

MR. CUSTER: | need to nake a clarification to a
norning statement. M. Howard pointed it out. Sand and
gravel operations are not exenpt from Part 48 training.

They are only exenpt fromthe MSHA enforcenent of it. Thank
you, Ken.

MR, VALOSKI: Okay. OQur next speaker will be M.
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Maurice G bson from A&M Pr oduct s.

MR. G BSON:. Good afternoon. M/ nane is Maurice
G bson. | am HR Manager at A&M Products.

That's Gi-b-s-0-n. And | promse to be real brief since
think I amone of the | ast speakers.

We have beat a | ot of issues around, some of them
too death, | would agree with that, so | won't rehash a | ot
of them except for going on the record and saying that we
at A&M Products and as part of the CGeorgia M ning
Associ ation also feel that the 14 hour quiet period w thout
heari ng protection poses a challenge for us as far as
conpliance. | would say that we feel that hearing
conservation programis inportant, not only for mners but
all enpl oyees within our organization, and we fully support
the direction that MSHA's taking in this area.

The only other point that | want to make before |
sit down this afternoon is, we have a concern that your
audi onetric testing devices and the neans for it collecting
data does not have any standards set and | do not |ove OSHA
over MSHA, but OSHA does have ANSI standards that they go
by. One of the concerns that we have here is, as sone of ny
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ot her col |l eagues have nentioned, snaller operators. As you
are establishing your hearing conservation prograns,
everybody shoul d have the sane playing field as far as
calibration of equipnment as far as standard procedures for
collecting that data. | think you'll find a lot in the
smal l er communities that standards as far as calibration of
equi pnent, they are not well established. It also opens up
an arena in another area when you do have an STS or a
reportable hearing loss as to validation of data, when you
get into the workers' conp arena.

So to be very brief, you know, there are a couple
of ANSI standards that | would |Iike to go on record as
saying that we'd like to see as a part of the noise
standard. One is considering audionetric test roons i s ANS|
standard 1.4-1971 and S1.11-1971 and for calibration of
audi onetric equi pnent is ANSI standard 3.6-1969. Once again
| do want to reiterate that we do have an annual program of
audionetric testing that we do adhere to these ANSI
standards as far as calibrations on site. W have
approxi mately 100 enpl oyees on site, but we are part of a
bi gger conpany, First Brands Corporation, that has 3000
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enpl oyees wor | dw de and t hroughout the corporation is a part
of the Occupation Health Manual that we do provide a hearing
conservation program for enpl oyees, and we do fully support
what you are trying to do here because we have been under
OSHA reign. Mning is a new industry to us, about three or
four years now as A&M Products. So we brought OSHA
standards over. What we'd |ike to see is that you listen to
our comrents here this afternoon and try to make the
regul ati ons sonething we call all conply with and nmake the
wor k environnent better for our enployees. Thank you.

Any questi ons.

MR. CUSTER |'ve got a question. You nmentioned
that you are international in scope and the question | would
have is, are you famliar with sone of the |SO standards
that would be simlar to what we are proposing here or what
OSHA has?

MR G BSON: No, ne personally, | amnot, no. No,
sir. So |l won't even sit here and do a dance for you.

MR, CUSTER Ckay. | was going to ask you to
coment on how you felt about it.

MR. @ BSON. First Brands, as a corporation, any
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time -- we've been growing over the last five years. It
used to be Union Carbide before we becane First Brands. W
make products such as dad, d ad-Lock, Johnny Cat, sone
ot her consuner brands and we are grow ng through
diversification and actually purchasi ng ot her busi nesses and
what we've done as a corporation is take our Occupati onal
Heal t h Manual regardl ess of other standards and nake sure
that it applies to whatever standards are in the industry
and we just take that throughout the corporation and make
that a standard practice whether it is required or not. For
i nstance, the annual hearing tests that we do on site and
the record keeping that we do has not been sonething that
has necessarily been a conpliance issue with MSHA, okay, but
we decided to do that when we bought this business, and |I'm
sure that soneone at Corporate is |ooking at |SO regul ations
to make sure that the Occupational Health Manual that we
have in place neets those standards and if they exceed the
standards, fine.

M5. PILATE: For A&M Products, is that coal, neta
or nonnetal ?

MR GBSON: It's non-netal. Surface m ning.

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

157

Pl LATE: Surface m ning.

G BSON:  Unh- huh.

5 3 B

Pl LATE: How many enpl oyees do you have there?

MR G BSON: At ny particular site we range
between 75 and 100 enpl oyees annual ly.

MS. PILATE: You nentioned that you have an
existing on site HPP Program Do you have a contract
audi ol ogi st or do you have a staff audi ol ogi st?

MR G BSON: No. W do have a contract. W dea
with TK G oup out of Illinois, Rockford, Illinois. As Dewey
menti oned before, M. MCabe, they are a nobile test unit
that conmes on site. One of the challenges |I've had in the
community itself is wwth new hires and getting a baseline
and |1've had to search very hard to find soneone in ny
comunity that neets the ANSI standards as far as test
equi pnent calibration. So we found an office. W actually
had to work with that physician's group to bring their
standards up to neet those ANSI standards. So that's the
way we perform W conme in once a year with a nobile unit
that conpletes all of our audionetric testing as well as our
pul monary functions testing on site.
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MS. PILATE: Do you know of f hand how nmuch you pay
for the audionetric testing conponent?

MR. G BSON: Yeah, we're in the sanme range as what
you have heard here this afternoon and this norning. Twenty
for the hearing and 55 for pulnonary. During that training
-- | think if I ambeing astute with your |ine of
gquestioning previously -- during that testing we do do
training as well. The enpl oyees get 30 m nutes worth of
heari ng conservation training as far as how to wear hearing
protection, the benefits fromhearing protection, their
rights as far as the hearing conservation programis
concerned in the plant.

MS. PILATE: For the TK Group, besides paying the
$20 per enpl oyee for the audionmetric test, do you al so have
to pay an annual contract fee?

MR G BSON:. No, we do not. The only other
service fee that we pay for them would be when they -- as
far as travel expense and that kind of thing and if we were
to ask themto cone back again sonme other tinme during the
year, that would be an added cost to the business.

MR, VALOSKI: | have two questions for you. One
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you said you had a problem getting baselines. Were are you

| ocat ed?

MR G BSON: W are in Wens, Georgia. And when |
said | had a problem a challenge -- | like that word better
than I |ike problem

(Laughter)

MR. G BSON: A chall enge.

MR, VALOSKI: Well, using your word chal |l enge.

MR. G BSON: Ckay. Yeah. |In Wens, Georgia,
Jefferson County, there is a lot of industry in surrounding
counties. You' ve heard fromThiele. They are in
Sandersville, Georgia, which is about 30 or 45 mles from
us, but | think -- well, naybe you wouldn't, you guys have
probably been at this a | ot |onger than |I have, but
community to community there are different occupational
services available to people who are trying to neet
standards. In ny particular conmmunity in all areas, not
only auditory but also pulnonary to stay local in Jefferson
County has been a chall enge because a | ot of | ocal
physicians is just not set up, even the hospitals are not
set up to neet those strict requirenents that we have as far
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as getting valid data. Because the last thing you want to
do is get invalid data on sonebody's baseline. So..

MR. VALOSKI: So the physician you found is cl ose
to where you are | ocated?

MR G BSON: Right. Wich is another thing | have
to look at as far as ny enployees. | do send themto
August, which is probably another 20 ml|es away from where
this physician's office is |located, for other things, but |
wanted to find sonebody as close to ny service area as
possi bl e.

MR, VALOSKI: And ny |ast question is, you tal ked
about having the TK Goup cone in --

MR. G BSON:  Yes.

MR, VALOSKI: -- and do the testing. Wat happens
when you find STS? Do you refer themto sonebody el se for a
foll owup exam nation to see if the STS is persistent?

MR A BSON: Yes. Woa, what | immediately do is

set themup with that physician | tal ked to you about for a

foll owup examto nmake sure that that wasn't due to -- For
instance, | had a case of a young nman that had been at the
| ake -- fortunately, he was a very honest individual -- and
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gotten an ear infection the day before the exam H's STS
was above 25 dB. O course TK G oup sent back to me within
t he week, you know, that | had a STS possibility of
recordable hearing loss with this particular individual and
that | needed to -- advising ne to seek further occupati onal
heal th services to find out whether this was a STS or not.
So | sent himto the physician. He also told the physician
at that tinme that he had a hearing infection during the
test. | got nmedical certification on that, but his follow
up exam which | had to send back to TK Group because they
deal with our record keeping showed in fact that his hearing
had not suffered a STS.

M5. WESDOCK: How soon was that between, you know,
your finding out of the STS and the notification of the
m ner? How soon was the notification?

MR G BSON. Wll, with ne in ny operation, we're
talking -- you've got to renmenber, gosh, | know everyone on
a first nane basis, you know. Seventy-five to 100 people is
not a |l ot of people. So as soon as | got the notification
fromthe TK G oup, probably two or three days because at the
time this guy was out of work on vacation and when he got
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back to work I was able to give himproper notification.

M5. WESDOCK: And how soon was the foll owup done?

MR. G BSON: Exam nation? That same week. So al
total you're probably tal king about -- between TK G oup
actually getting the information processed, probably about
15 to 20 days after the initial exam before | had
informati on and had himre-checked. One thing | want to
make sure is clear for the record, you know, it's a |ot
di fferent when you're tal king about two to three hundred,
four hundred, five hundred, six hundred people facilities.
Alot of times | can turn things around qui cker than a | ot
of the larger operators can. That probably woul dn't happen
in, say, a facility that we have in First Brands. There's
not even a mner facility that has five or six hundred
enpl oyees. Just froma logistics standpoint. So | do go
back and support what you' ve heard today about, you know,
the 10 day period being a little bit restrictive and the
fact, you know, to be effective, you know, | think we should
get 20 to 30 days to notify and to have results.

MR G BSON: If you don't want to go much further
than that, you know, you don't want to be at risk, you want
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to get that problemtaken care of.

M5. WESDOCK: WaAs the authorization in witing or
just oral?

MR ABSON:. OCh, no. Wat | did, | actually --
the TK Group spits out a formfor us, a place for ny
signature as well as the enployee's signature. So | sat
dowmn with that person and covered it verbally and in witing
and he got a copy of the notification and | retained a copy
for my records to go in his file that we had talked to him
about that.

M5. WESDOCK: Thank you.

MS. PILATE: | have sonme nore questions. For the
foll owup exam that you nentioned, was that a foll ow up
audi ogram or was it an audi ol ogi cal exanf

MR A BSON:. It was an audi ogram because we want ed
to validate the results. Now, if that had turned out to
present the sane information that was received during the
initial testing, then we'd went to further -- provided
further care or at |east advised himof the need.

MS. PILATE: Have you ever had enpl oyees to refuse
an audi onetric exanf®
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MR GBSON: No. No, | haven't. It's really
because when they cone in the door there are a coupl e of
things that we make clear up front as far as safety and
health. You know, you're going to have pul nonary, you're
going to have auditory tests and you are also going to be
drug tested once a year -- at |least once a year. W don't
say it is a condition of enploynent, but we do -- pretty
much have established that as a practice. So it's not
really a big deal in our plant.

MS. PILATE: And have you ever had an enpl oyee
refuse to use the hearing protection?

MR G BSON. Sure we have. Do you want to know - -

MS. PILATE: Yes.

MR. G BSON: In our plant, okay, in our
corporation, as long as it is clearly identified in the
enpl oyee's policy manual, as far as our safety program what
we consi der required personal protective equipnment, which is
hearing protection in certain areas, we say up front that we
can mandate that you wear hearing protection, and nmuch |ike
the gentleman fromthe cement association said, it's not an
option. There's no difference between that, safety gl asses,
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steel toes and hard hats. |If we have hearing protection
requi red, we've covered that policy with you in this area
and you're not wearing it, it's a safety violation and we
take them t hrough the progressive disciplinary process.
Because you just don't want to get into the arena of, you
know, there's a certain liability that goes along with
peopl e, you know, not wearing protection and you bei ng
know edgeabl e of that as an operator. | guess it goes into
your citation about being negligible, and we don't want
that, right?

(Laughter)

M5. PILATE: Thank you.

MR. VALOSKI: Thank you very nmuch, M. G bson.

W' ve got two nore people signed up, but | don't
believe they've shown up yet, Dr. G bbs or WIliam Wl fe?

(No response)

MR. VALOSKI: Is there anybody else in the
audi ence that would like to give a statenent to the panel ?

(No response)

MR. VALOSKI: Since nobody would like to give us a
statenent and these gentl enen have not shown up, why don't
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we take a recess until 3:30 and we will reconvene the public
hearing at that tinme. Thank you.

(A short recess was taken.)

MR. VALOSKI: It is now 3:30. W have nobody in
t he audi ence and nobody has signed up, therefore we're going
to call another recess until 4:30. Thank you.

(A short recess was taken.)

MR. VALOSKI: It is now 4:30. W still do not
have anybody in the audi ence and nobody el se has cone to
testify, therefore we are going to take another brief recess
until 5:00 p.m Thank you.

(A short recess was taken.)

MR. VALOSKI: It is now 5:00. There is nobody in
t he audi ence and we have no nore speakers. This neeting is
adj ourned for today. Thank you very nuch.

(Wher eupon, the public hearing was adjourned at
5:01 p.m, My 28, 1997.)

11
11
11
11

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Heritage Reporting Corporation
(202) 628-4888

167



10

11

12

13

14

15

16

17

18

19

20

21

168

CERTI FI CATE

Case Nane: MSHA Public Hearing
Dat e: May 28, 1997
Locati on: Atl anta, Ceorgia

|, Susan M Breedl ove, do hereby certify that the
foregoi ng pages represents a true and correct transcription
of the events which transpired at the same tine and pl ace as

set out in the caption, to the best of ny ability.

SUSAN M BREEDLOVE

Certified Court Reporter

HERI TAGE REPCRTI NG CORPCRATI ON
1220 L Street
Washi ngton, D.C. 20005

(202) 628-4888

Heritage Reporting Corporation
(202) 628-4888



169

Heritage Reporting Corporation
(202) 628-4888



