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PROCEEDI NGS
(9:28 a.m)

M5. SILVIE: Good norning. My nane is Patricia
Silvie. |1 amthe Director of the Ofice of Standards,

Regul ations, and Variances. Wl conme to MSHA' s public
hearing on its proposed standards for occupational noise
exposure in coal and netal and nonnetal m nes.

The nmenbers of today's panel are, to ny immedi ate
left, Mke Voloski, fromthe Ofice of Technical Support;
and to his left, Robert Thaxton, from MSHA's O fice of Coal
M ne Health and Safety; and then on the far end, Sandra
Wesdock, fromthe Departnent of Labor's Ofice of Solicitor;
to ny right, JimCuster; and to his right, Victoria Pilate
and Roslyn Fontaine, both frommy office.

The noderator for today's hearing will be Jim
Custer, and Jimis fromthe Ofice of Metal and Nonnetal
M ne Safety and Heal t h.

We are here to listen to your comments on the
Decenber 17, 1996 proposed rule revising certain provisions
of the existing health standards for occupational noise
exposures in coal and netal and nonnetal mnes. The
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hearings are being held in accordance with Section 101 of
the Federal M ne Safety and Health Act of 1977, and as sone
of you know, as is the practice of this Agency, formal rules
of evidence will not apply.

Let nme give you sone background into the noise
proposal. MSHA published an Advance Notice of Proposed
Rul emaki ng on Decenber 4, 1989, as part of the Agency's
ongoing review of its safety and health standards. The
Agency's exi sting noi se standards, which were pronul gated
nmore than 20 years ago, are inadequate to prevent the
occurrence of occupational noise-induced hearing | oss anong
m ners.

In the Advance Notice of Proposed Rul enaking, the
Agency solicited information for revision of the noise
standards for coal and netal and nonnetal mnes. The
coment period closed on July 15, 1990.

On Decenber 17, 1996, in response to information
recei ved on the Advance Notice of Proposed Rul emaki ng, MSHA
publ i shed a proposed standard. The Agency has devel oped a
proposal that it estimates can reduce by two-thirds the
nunmber of mners currently projected to suffer a nateri al
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i npai rment of their hearing, but which it estinmates can be
i mpl emented at a cost of less than $9 million to the m ning
i ndustry as a whol e.

The focus of the proposal is on the use of the
nost effective nmeans to control noise -- engineering
controls to elimnate the noise or admnistrative controls,
for exanple, rotating mner duties, to mnimze noise
exposure whenever feasible.

The proposed standard would retain the existing
perm ssi bl e exposure level, which | wll refer to as the
"PEL." It would establish a new "action |evel"” of an eight-
hour, time-weighted average of 85 dBA. If a mner's
exposure exceeds the PEL, the proposal would require that
the m ne operator use feasible engineering and
adm nistrative controls to reduce the noi se exposure to the
PEL.

| f engineering and adm ni strative controls do not
reduce the mner's noi se exposure to the PEL, the operator
must use those controls to | ower exposure to as close to the
PEL as is feasible or achievable. 1In addition, the operator
woul d have to provide any exposed m ner w th annual
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audi onetric exam nations, properly fitted hearing
protection, and ensure that the mner takes the annual
audi onetri c exam nations and uses such protection.

The comment period was extended from February 18,
1997 to April 21, 1997, due to requests fromthe m ning
comunity. MSHA has received a broad range of comments from
over 60 different interests, which included m ne operators,
i ndustry trade associ ations, organi zed | abor, coll ege and
uni versities, and noi se equi prent nmanufacturers. The
coments addressed the primary provisions of the proposed
rule, such as the action level, the PEL, nethods of
conpl i ance, exposure nonitoring, and audi onetric testing.

| will now discuss major provisions of the
proposed rule. Exposure to noise is neasured under proposed
Section 62.120. The proposed section would require that
m ner's noi se exposure not be adjusted for the use of
hearing protectors, that a mner's noise exposure
measurenent integrate all sound levels from80 dBA to at
| east 120 dBA during the mner's full work shift and that
the current 5 dBA exchange rate to neasure the level of a
m ner's noi se exposure would continue to be used.
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An action level of 80 dBA during any work shift,
or, equivalently, a dose of 50 percent, would be established
under the proposed rule.

For mners who are exposed to the 85 dBA action
| evel, the proposed rule does not require the use of
engi neering and adm ni strative controls. Rather, operators
woul d be required to provide personal hearing protection
upon a mner's request, annual enployee training, and
enroll ment in the hearing conservation program

The proposed rule would also retain the existing
PEL of 90 dBA, requiring that no m ner be exposed to noise
exceeding a TWA of 90 dBA during any work shift, or,
equi valently, a dose of 100 percent. Wile the PEL would
not change, the actions required if noi se exposure exceeds
the PEL are different fromthe current requirenents.

MSHA' s exi sting netal and nonnetal noise
standards, for exanple, already require the use of feasible
engi neering or admnistrative controls when a mner's noi se
exposure exceeds the PEL

The existing standards, however, do not require
the m ne operator to post the procedures for any
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adm ni strative controls used to conduct specific training or
to enroll mners in a hearing conservation program

Under MSHA's current coal mning standard, a
citation is not issued when a m ner's exposure exceeds the
PEL if appropriate hearing protection is being used by the
mner. In the event of a violation of the coal-m ning
standard, operators are required to properly institute
engi neering and/or adm nistrative controls and to submt to
MSHA a plan for the adm nistration of a continuing,
effective hearing conservation program

The proposed rule would establish a hierarchy of
control for all mners when exposure exceeds the PEL. In
addi tion, other aspects of the rule increase protection for
m ners and further reduce the potential for hearing |oss.

Under the proposal, mne operators nust first
utilize all feasible engineering and adm nistrative controls
to reduce the sound levels to the PEL before relying on
ot her controls to protect against hearing | oss.

Furthernore, an operator would be required to
ensure that a m ner whose exposure exceeds the PEL takes the
heari ng exam nation offered through enrollnent in the
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heari ng conservation program

Under Proposed Section 62.120(f), MSHA woul d
require operators to establish a system of nonitoring which
effectively evaluates each m ner's noi se exposure. The
proposal would also require that within 15 cal endar days of
determning that a mner's exposure exceeds the action
| evel, the PEL, the dual-hearing protection |level, or the
ceiling level, the mne operator notify the mner in witing
of the overexposure and the corrective action being taken,
pursuant to Section 103(c) of the M ne Act.

The proposed rule al so provides for hearing
protection and training. Under Proposed Section 62.125,

m ners woul d be given a choice fromat |east one nuff-type
and one plug-type hearing protector. Under Section 62.130,
m ners woul d be given required training.

Addi tionally, under Proposed Section 62.140,
operators would be required to offer baseline audiograns to
mners enrolled in a hearing conservation program That is,
when a mner's exposure exceeds the action level. Prior to
conducting the baseline audi ogram operators would be
required to make certain that mners have at | east a 14-hour
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period when they are not exposed to work place noise. Use
of hearing protectors as a substitute for this quiet period
woul d be prohibited.

The proposed rule would al so require m ne
operators to offer a valid audi ogram at intervals not
exceeding 12 nonths for as long as the mner remains in the
heari ng conservation program

Proposed Section 62. 150 woul d require the operator
to assure that all audionetric testing is conducted in
accordance wth scientific, validated procedures. MSHA
woul d al so require that audionetric test records be
mai ntai ned at the mne site for the duration of the affected
m ner's enploynent, plus at |east six nonths thereafter.

Under Proposed Section 62.160, operators would
have 30 days in which to obtain audionetric test results and
interpretation. Additionally, under Proposed Section
62.180, MSHA woul d require that unless a physician or
audi ol ogi st determ nes that a standard threshold shift is
neither work rel ated nor aggravated by occupati onal noise
exposure within 30 cal endar days of receiving evidence of a
standard threshold shift or results of a retest confirmng a

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

14

standard threshold shift, the operator nust do the
followng: retrain the mner, allowthe mner to select a
hearing protector or a different hearing protector, review
the effectiveness of any engineering or admnistrative
controls to identify and correct any deficiencies.

Proposed Section 52.190 would require that within
10 working days of receiving the results of an audi ogram or
receiving the results of a followp evaluation, the operator
notify the mner in witing of the results and
interpretation of the audionetric test, including any
finding of a standard threshold shift or reportable |oss
and, if applicable, the need and reasons for any further
testing or eval uation.

Finally, the proposed rule would require that the
operator provide the mner, upon term nation of enploynent,
with a copy of all records that the operator is required to
mai ntai n under this part w thout cost to the m ner.

This is the last of six hearings. The hearing
was scheduled to begin at 9:00 a.m -- well, you know what
happened about that -- and to end at 5:00 p.m If
necessary, however, MSHA will continue this hearing until
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all persons have been heard today.

At this point, let nme note that the Agency has
recei ved several requests for a 60-day extension of the
post - heari ng comment period beyond the now schedul ed tine of
June 20th. The record is now scheduled to cl ose on June
20t h.

We have eval uated those requests in light of the
ext ensi ons that have al ready been given, including the
nunber of hearings held, and believe that a 60-day, post-
heari ng comment period is both adequate and reasonabl e.

MSHA is, therefore, expanding the tinme for the record for an
addi tional 42 days until August 1st, which results in a
post - heari ng comment period, that is, a comment period from
today's date of an additional 60 days.

This extension will be put in the Federal Register

for notification to the mning comunity. W wll be nmaking
t hi s announcenent several tines throughout this hearing for
all menbers of the mning comunity. Now, | will turn the
hearing over to the noderator, Jim Custer.

MR. CUSTER  Thank you, Pat. As Pat said, I'mJim
Custer, and I"'mw th Nonmetal Mne Safety and Heal th
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Division in MSHA, and | will be the noderator for this
publ i c heari ng.

The M ne Safety and Health Adm nistration views
t hese rul emaking activities as extrenely inportant and
recogni zes that your participation here today is a
reflection of the inportance that you, the mning comunity,
attach to the rul emaki ng.

Presentation of public statements will be as
follows: WIIliam Anent, Organi zati on Resources Counsel ors,
Inc.; Terrence Dear, DuPont Engi neering; Joe Main, United
M ne Workers; Dr. Janmes Weeks, United M ne Workers of
Anmerica; Linda Raisovich-Parsons, United Mne Wrkers; Ed
Pl owcha, United M ne Wrkers; Jon Hitchings, United M ne
Wrkers; JimMIller, United Mne Wrkers; JimLanont, United
M ne Workers; Janice Bradley, Industrial Safety Equi pnent
Associ ation; Alice H Suter, Anerican Speech-Language
Hearing Association; Kevin R Burns, National Stone
Associ ation; Bruce Watzman, National M ning Association; Bob
A enn, National Industrial Sand Association; WIlliamW
Clark, Central Institute for the Deaf; Tom B. Shade and Ri ck
Waugh, Teanster's Local Union 992; Harry Tuggle, United
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Steel Workers; Robert J. Blaylock, Arch Mneral Corporation;
and M ke Sprinker, International Chem cal Wrkers Union,
Counci | of USCW

It is intended that during this hearing anyone who
W shes to speak will be given the opportunity to do so.
Anyone who has not previously requested to speak should
indicate their intention to do so by signing the list of
speakers, which is under the care of Ms. Fontaine, at the
extrenme right of the table. Tinme will be allocated for you
to speak follow ng the schedul ed speakers.

The Chair will attenpt to recogni ze all speakers
in the order which they are requested to speak. |If
necessary, however, the noderator reserves the right to nost
of the order of presentation in the interest of fairness.

Al so, as the noderator, | may exercise discretion
to exclude irrelevant or unduly repetitious material. in
order to clarify certain points, the panel may ask questions
of the speaker. Also, you asked to refrain from asking
guestions of the presenters during this hearing, but you may
guestion the panel.

Al'l comments are inportant to the Agency. MSHA

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

18

will accept witten coments and ot her appropriate data on
the proposal fromany interested party, including those who
will not present an oral statement. Witten comments nmay be
submtted to Roslyn Fontaine during this hearing or sent to
Patricia Silvie, Director of MSBHA's O fice of Standards, at
the address listed in the hearing notice.

All witten cooments and data submtted to MSHA
will be included in the rul emaking record. Should anyone
desire to nodify their comments or submt additional
comments follow ng the hearing, the record will remain open,
as stated this norning, until August 1, 1997, to allow for
subm ttal of post-hearing comments and data. |If possible,

t he Agency woul d appreciate receiving a copy of your
comments in electronic file on conputer disk

The comments are essential in hel ping MSHA devel op
the nost appropriate rule that fosters health anong our
nation's mners. W appreciate the constructive criticism
and the hard work and careful thought which your comments
represent.

Personal |y, and on behalf of the Assistant
Secretary of Labor for Mne Safety and Health, J. Davitt
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McAteer, | would like to take this opportunity to express
our appreciation to each of you for being here today and for
your input. MSHA |ooks forward to your continued
participation in the Agency's rul emaki ng activities.

Before we begin with the first speaker, you are
rem nded to sign the attendance sheet that we have | ocated
on the table outside of the auditorium whether or not you
choose to speak. Also, once again, if your nane does not
yet appear on the |ist of speakers, you will still have an
opportunity to present your testinony by notifying Ms.
Font ai ne of your intent.

For each speaker, before you begin your statenent,
pl ease cone to the podium state your nane and organi zati on
and spell your nane for the reporter. |If you have copies of
your prepared testinony, please present copies to the panel
as you begin. Thank you. Qur first speaker this norning is
WI1liam Arent.

MR. AMENT: Good norning. |It's an unexpected
pl easure to be leading off this norning. | was not aware
that that was going to be the case. | do have copies, as
well as a card, that we can give to the court reporter.
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My nane is WlliamAment. That's AME-NT. | am
an attorney and consultant with O gani zati on Resources
Counselors, Inc. In that capacity, | amresponsible for
reviewing all governnental regulatory initiatives that
address a wide variety of occupational safety and health
i ssues, including occupational exposure to noise.

The purpose of this statenment is to present the
views of ORC in response to the Decenber 17, 1996 request
for coments on the MSHA rul e on occupational exposure to
noi se in coal netal and nonnmetal mnes. W are pleased to
have this opportunity, and we wll respond wi th post-hearing
comments to both the issues |'ve raised here, as well as
t hose raised by other participants in this hearing.

ORC sponsors occupational safety and health groups
that include nore than 150 nostly | arge conpanies froma
wi de variety of industries, including sonme with m ning
interests. These conpanies have a strong commtnent to
responsi bl e and effective enpl oyer occupational safety and
health progranms. This statenent, however, is solely the
responsibility of ORC and may differ fromcoments submtted
by i ndividual nenber conpanies.
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We urge our individual conpany nenbers to
participate in all the rul emaki ng hearings and present
what ever views they have. |In fact, we encourage themto
contrast their views with ours if that is appropriate.

In this forum we wll Iimt our coments to ORC s
view of an effective and responsi bl e regul atory approach
addr essi ng occupati onal exposure to noise, as well as the
phi | osophy underlying regul ation of the subject. ORC s
post - hearing comments will expand on these issues and, if
appropriate, wll address issues raised by other
partici pants.

Traditionally, ORC s regulatory concerns are
limted to those that address hazards in general industry
and sonetines construction and maritinme. Sone issues,
occupati onal exposure to noise being one, transcend industry
classification if not only because of the ubiquitousness of
t he hazard, but because the w despread and interl ocking
concerns of the interested parties.

In addition, sone regulatory initiatives such as
this one deserve comment because they nark a deep departure
fromcurrent approaches enbodied in other regulations. The
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change in the ACE HTLV, the proposals nade by NNOSH in its
April 16, 1996 draft criteria docunment on occupati onal
exposure to noise, and this MSHA rul emaking initiative have
raised the issue to a level that should be of concern to al
enpl oyers.

The regul atory agenci es, such as OSHA and MSHA, we
beli eve, have the responsibility to develop their
regul ations so that they not only neet the techni cal
requi renents of the agencies' enabling |egislation, but do
so in manner that takes into account the follow ng concerns,
anong ot hers.

The rul e should be cost effective. |In today's
regul atory atnosphere, agencies such as MSHA and OSHA have
responsibility to focus on the effectiveness of regul ations
rather than allowing final regulations to nerely be a
reflection of the authority given the agencies by Congress.

We are not tal king about strict cost-benefit
consi derations, although we believe that those issues are
appropriate regul atory concerns, but about the
responsibility of regulatory agencies to select the |east
costly regulatory solution that can arguably neet the
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agencies' requirenents and its | egal mandates. And a
particular issue that |I'mgoing to be discussing here, rules
shoul d be consistent across industry lines.

| know there are differences fromindustries. |
know t hat MSHA exi sts because of a view, and an appropriate
one in many cases, that mning is an unusual | y dangerous
i ndustry, but nevertheless we would like to see the
consi stency be an inportant goal to the extent possible.

We recogni ze that the current situation of having
different regulatory requirenents addressing exposure to
noi se for netal and nonnetal, as conpared to the coal
i ndustries, needs to be addressed.

Thi s pieceneal regulation of occupational exposure
to noi se by agencies in the sanme executive departnent is not
in the public interest, in our view In correcting this
unfortunate situation, we urge MSHA to recogni ze the well -
accepted and successful OSHA nodel, especially its approach
to feasibility and the use of hearing protection if the
exposure is |l ess than 100 dBA as an acceptable alternative
to the MSHA proposal .

We recogni ze that incorporation of these concerns
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into the MSHA approach to the regul ati on of exposure to

noi se requires substantial change to the regul atory
solution, especially as it addresses the concept of
feasibility currently being considered by MSHA, but we
bel i eve that such an action is inportant enough to support
such changes. MSHA has the responsibility, in our view, to
exhaustively exam ne the OSHA nodel before proceeding with
any alternative approach.

Consi stent, cost-effective regulations that nake
sense in the real world of enployer inplenentation, in our
view, can go a |long way toward achi eving the goals MSHA has
set for this rul emaking.

We support the decision of the Agency to defer
consideration of the proposal included in the NIOSH draft
criteria docunent. It is ORC s view that such consideration
of the proposal would be premature, and there are several
serious concerns as to whether the NI OSH recommendati ons
take into account the pragmatic and legal limtations placed
on MSHA as those limtations are placed upon OSHA by both
its enabling |l egislation and court deci sions.

We believe that Section 22 of the Occupati onal
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Safety and Health Act of 1970 supports this view by stating
that as an inportant part of NIOSH s m ssion, the director
is, one, to consider such research and experinental prograns
as the director determ nes are necessary for the devel opnent
of criteria for new and i nproved occupational safety and
heal th standards, and after consideration of the results of
such research and experinental progranms, nmake
recomendat i ons concerni ng new or inproved occupati onal
safety and heal th standards.

Al t hough she does not address the MSHA regul atory
process in NIOSH Director Linda Rosenstock's foreword to the
criteria docunent, she described the OSHA rul enaki ng process
and the limtations on OSHA in its authority to promul gate
standards. Wthout such a recognition, NIOSH s efforts
woul d be of little practical use to OSHA or, simlarly,

VBHA.

Hi storically, reactions to enpl oyee exposure to
noi se have generated enotional as well as scientific
responses to such an extraordi nary extent that productive
di al ogue has often been difficult, and |I'm sure you have
found that to be true in many cases.
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There are two areas of concern about the criteria
docunent and NIOSH s approach to the devel opnent. The draft
docunent was not prepared or reviewed by a broad spectra of
interested parties needed for the devel opnment of a criteria
docunent addressing such a controversial subject.

The expert panel, for exanple, which reviewed the
docunent and appeared at the public hearing desperately
needed additional viewpoints.

VWhet her or not NIOSH staff wish to think in these
terms, NNOSH is so closely related to OSHA and MSHA that its
activities are regulatory in consequence. For these
reasons, ORC supports MSHA in its decision to defer
consi deration of the N OSH proposals.

It is appropriate, we believe, that the debate
over the provisions of the NIOSH regul ati ons addressed in
this rul emaki ng focus on the OSHA nodel and the differences
bet ween the netal, nonmetal, and coal regulations in terns
that reflect traditional thinking about noise regul ation.

The remai nder of these comments will address
sel ected provisions in the MSHA proposal we believe are
i nportant elenents in the debate over a standard that w |
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effectively regul ate occupational exposure to noise. In
addition to the deferral of consideration of the N OSH
proposal s, ORC supports the foll ow ng MSHA proposal s.

One, maintaining the exchange rate at 5 dB. The
earlier NIOSH criteria docunent on enpl oyee exposure to
noi se recogni zed that a 5 dBA exchange rate was a real -world
descriptor of the effect increased noise | evels have on
heari ng.

Even the 1996 criteria docunent, which recommended
a 3 dB exchange rate, notes that that rate would be overly
protective in sone cases. Also, the 5 dB exchange rate is
consistent wth the OSHA nodel

Two, naintaining the age-adjusted, 10 dB standard
threshold shift at 2, 3, and 4 kHz and a reporting
requi renent at 25 dB. As a referral nechanism the 10 dB
requi renment can arguably be a part of an effective hearing
conservation program OSHA, in ORC s view, has erred in
proposing a reduction of the recording criteria -- that's
OSHA' s recording criteria -- from25 to 15 dB at 2, 3, and 4
kHz | evels. The proposed STS is consistent with the OSHA
nodel .
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ORC particularly opposes the feasibility approach
described in the proposal. This approach is dramatically
i nconsi stent with the OSHA nodel on occupati onal exposure to
noi se and ignores substantial industry experience with the
use of hearing protection and the effectiveness of properly
i npl enent ed, OSHA- mandat ed, hearing conservation prograns.

Al t hough argunments about the effectiveness of the
OSHA nodel are an appropriate line for inquiry, rejection of
t he nodel and inplenentation of a nore stringent approach
shoul d not be undertaken until any unresol ved questions
about the OSHA nodel are answered. It is our viewthat
unl ess a definitive response and exam nati on of the OSHA
nodel can show that it does not neet the needs of the
requi renents of MSHA, that MSHA has the responsibility to
create a consistent exposure to noise regulatory policy and
to do so by adopting the OSHA nodel

We believe that this is the inportant OSHA
rul emaki ng that may set a pattern for the regul ation of
occupational exposure to noise. W approach having the
opportunity to participate in the rulemaking and wll be
avail able to MSHA for further coments in response to
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guestions. And as | nentioned, we do intend to file post-
heari ng comments. Thank you.

MS. PILATE: On page three of your witten
coments you di scuss --

MR. AMENT: Yeah. I'msorry. | can't hear you.

MS. PILATE: On page three of your witten
coments, you discuss the agencies' responsibility to select
the | east cost regulatory solution that can arguably neet
t he agencies' requirenents and | egal mandate. Are you aware
that the agencies did do an anal ysis?

MR. AMENT: Yes, | am

M5. PILATE: And you still believe that we did not
select the |l east-cost alternative?

MR. AMENT: | think that to match this with ny
vi ew of your exam nation of the OSHA nodel, | think that
there is always a question whether a regulatory agency fully
exam nes all of these issues in a way that is
strai ghtforward, consistent, and absolutely conplete, and |
urge that the agency go to extraordinary |lengths to nmake
sure that the OSHA nodel is not rejected wthout
extraordi nary concern about its effectiveness.
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| f the agency has cone to the conclusion that, in
fact, it has done that, then so be it. That's the
responsibility of the agency, but | think evidence is going
to be presented by the testifiers, and probably has been,

t hat maybe that conclusion shouldn't have been reached yet.
But | understand that you have made such studies, and we

wi |l probably comment on them further in our post-hearing
comments, because that is an issue we are very concerned
with.

MR. CUSTER  Thank you, M. Anment. The next
schedul ed speaker is Terrence Dear, DuPont Engi neeri ng.

MR. DEAR. M nane is Terrence Dear, DDE-A-R |
am a principal nmechanical engine fromthe DuPont Conpany,
W m ngton, Delaware; and | will submt ny witten coments
sonetine |ater.

| would Iike to address the MSHA proposed rul es of
12/17/96, in the priority order of concerns, and first to
say that the Agency has nmade a correct decision in
mai ntai ning the 90 dBA, eight-hour criteria |evel, and
having said that, have concerns about the basis that it has
used in particular in terns of the pertinent |egal
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requi renents at page 66447, colum three, where the Agency
is required to use the best avail abl e evidence, the |atest
scientific data, and the experience of other regul ations.

| think the risk analysis that conprises Section
| (5) of those proposed rules does not in any way reflect
ei ther the best avail able evidence or the latest scientific
data or experience under current regulation. It nust be
realized that the proposed rules contain a risk analysis
that is really dated to the preregulatory era, that is to
say, even before the Wal sh- Heal ey Act of 1969.

And this is noted by the use of the terns "danage
risk criteria, percentage risk," and the history of this is
well known. It's docunented in a book by A shifksi &

Harford called Industrial Hearing Conservation, published in

1975, the National Safety Council, that those percentage
risk and damage risk criteria came fromthe Intersociety
Comm ttee deliberations in the sixties.

That is to say that MSHA and ot hers, such as N OSH
inits criteria docunent, that preceded these proposed rules
in draft form have failed to recognize that there is nore
than 25 years of |ongitudinal, epidemologically sound data
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of industrial hearing conservation programefficacy of
preventing occupational noise reduced hearing loss in

i ndustry and that in concept MSHA's proposal is to say that
there is zero credit for such intervention, for exanple, as
is required by its own regul ation.

That is to say, we don't know of anybody in the
i nsurance industry around the world who could survive, based
on doing that kind of risk analysis and saying 25 years
later that it is still valid. It is also |like saying that
the risk of getting polio in 1996 is the sane as it was in
1941, providing you exclude any benefit of the Salk
vacci nes.

In addition, the bases for MSHA cost estimates do
not address any of the stated requirenents that override al
other requirenents, and this also affects this concept of
PEL and cost benefits, and |I just want to address your
attention to what the proposed rules actually say in an
overridi ng standpoi nt.

Regardi ng, for exanple, cost inpact on the mning
i ndustry at page 66350, beginning at line 31, columm one,
and let's now go and | ook at the facts at page 66454, where
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it says: MSHA will require mne operators to consider al
possi ble controls, so as to find a conbination that will, in
fact, reduce noise as nmuch as possible, underlining the word
"possi ble" for enphasis. "Possible" is not "feasible."

Possi bl e is open ended. Possible defies anyone's
ability to enforce a regulation that woul d overenphasi ze the
capability of such enforcenent.

| would like to refer to the fact that when
considering the PEL at this point in time, MSHA, |ike other
i nvol ved agenci es, should have considered not only the
reduction or change of PEL, but the increase of PEL

And MSHA, in fact, within the proposed rules,
gives its own reasons for why the nunbers of dose, for
exanple, just froma nunerical standpoint, have been
I ncreasi ng.

And | just wanted to point out that there has been
a de facto lowering of criterion level in PEL since the
advent of the noise dosineter, which | mght add, | was a
co-inventor of the first one in industry back in the | ate-
1960's of the system and it's for the follow ng reason.

First of all, dosineters operate totally
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differently than hand-held, sound-I|evel -neter
instrunmentation, both in principle and protocol. They
handl e i npul se and i npact noi se in an undanped manner, and
also there is little control at the present tinme over the
frequently range of interest. For exanple, in the MSHA
criteria docunent, you will find a line item suggesting that
noi se-dose recording should include the 16 kHz center
frequency of that octave band.

Furt her proposed de facto reductions in the MSHA
regul ation include |lower integration threshold to 80 dBA,
whi ch the Agency admts will just increase the nunbers and
put nore people, nore mners at apparent risk.

They propose to increase the dynam c range,
propose to change the response tinme characteristics, or at
| east exam ne that possibility. And by the way, one of the
concerns | have throughout this proposed rule set is that
t here are not hard-and-fast decisions made, but nuch
wavering, for exanple, in ternms of the PEL and sone of these
ot her exchange rate and sonme of these issues. They were not
cl ear, concise deci sions.

These are well-known nethods of arbitrarily
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i ncreasi ng does nunbers, and it's a situation of raising the
bridge and | owering the water sinmultaneously, apparently
|ater on to be conbined with derating of personal hearing
protection, the elimnation of personal hearing protection
device effectiveness from dose assessnents, and possibly
changi ng the exchange rate.

The concl usion on that regard, they are
unnecessary and i nappropriate requirenents. And this is
deja vu all over again for nme, having participated in the
1975 OSHA hearings on many of these sane subjects, and |
woul d refer you to absol ute conclusions to OSH Dockets 10
and 11, where these matters have been discussed in a | ot
nore detail than | have tinme to pursue today.

My second priority is to make sure that the Agency
understands the valid reasons for retaining the 5 dBA
exchange rate. And by the way, |I'mnot going to be able to
get into it, but | would point out that in the definitions
within the proposed rules the only place where the exchange
rate is properly identified in terns of the appropriate
designation, "dBA," is in the definition.

El sewhere in the docunent that definition, for
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what ever reason, is not used. | saw 5 dB, 3 dB, 5- dB, 3-
dB; only in the definitions did | see anything near an
appropriate definition.

Al so, we had the Burns and Robi nson study
revisited. | should point out that that was originally
elimnated fromconsideration by MSHA in its criteria
docunent of 1972 as reference 127. And the problemw th the
Burns and Robi nson study is they found it extrenely
difficult to exam ne a case between what they called
"equi novicity" and equal energy hypot heses when they
couldn't identify or determ ne the dose for any individual
in their study plus o