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PROCEEDINGS

(Hearing was called to order at 9:14 a.m.)

MS. SILVEY: Good morning. I'd like to get
started, for those of you in the back, please.
Again, good morning. My name is Patricia W. Silvey
and I am the Director of Department of Labor Mine
Safety and Health Administration, Office of Standards
Regulations and Variances.

I will be the moderator of this public
hearing on MSHA's Emergency Temporary Standard, or
ETS, for sealing abandoned areas in underground coal
mines.

On behalf of Richard E. Stickler, the
Assistant Secretary of Labor for Mine Safety and
Health, I want to welcome all of you here today.

And I want to underscore, at this point,
our appreciation for your participation in this
rulemaking, and for your attendance and for your
attention and interest in all of MSHA's activities.

At this time I would like to introduce
the members of the panel. The members of the panel
are to my left, John Urosek, and John is with MSHA's

Pittsburgh Health and Safety Technology Center. To
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his left, Deborah Green, and Deborah Green is our
lawyer with the Office of the Solicitor.

And to her left, Ron Ford. Ron Ford is
the economist on this project and he is from my
office.

To my right, Erik Sherer. Erik is with
the Coal Mine Safety and Health, and to his right
William Baughman, and he is the regulatory specialist
from my office.

And I would also like to introduce at
this time a few people in the audience who were also
instrumental in working on this project and helping
us develop this ETS and such, in an expeditious
fashion.

We have on the front row here, Javier
Romanach is with the Office of the Solicitor.

Clete Stephan with MSHA's Office of Tech
Support, Rosalind Fontane with the Office of Tech
Support, and Pamela Keene in the back by the table
who i1s with my office. And the people that I just
named were part of the committee that was just
instrumental in developing the ETS.

Before we start the hearing, I would like
to ask i1if everyone in this room would join me in a

moment of silence in memory of the miners who died in
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the Sago, the Alma and the Darby accident in 2006,
and also all of the miners who died in the year 2006
and who have lost their lives so far in mining
accidents in this country.

And I would also ask if we would do this
moment of silence in memory of the miners who have
lost their lives worldwide. So i1if you would join me
in a moment of silence, I would appreciate it.
(Moment of silence.) Thank you. As some of you know,
this is the second of four hearings on MSHA's
emergency temporary standard. The first hearing was
held in Morgantown on Tuesday. The next hearing will
be held in Denver, Colorado on July 17th, and the
fourth will be in Birmingham, Alabama on July 19th.

In the back of the room we have copies of
the ETS and the Federal Register notice extending the
comment period to August 17th. The purpose of these
hearings, as many of you who participated in MSHA's
rule makings know, is to allow the Agency to receive
information from the public that will help us
evaluate the requirements in the ETS and produce the
final rule that protects miners from hazards
associated with sealed abandoned areas.

We will also use the data and information

gained from these hearings to help us craft a rule
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that responds to the needs and concerns of the mining
public, so that the provisions of the ETS can be
implemented in the most safe, effective and
appropriate manner.

We published the ETS in response to the
grave dangers that miners face when underground seals
separating abandoned areas from active workings fail.

Seal failures at the Sago Mine and the
Darby No. 1 Mine in 2006 raised awareness of the
problems with the construction and design of
alternative seals.

MSHA investigated these and other
failures of alternative seals, and conducted in mine
evaluations of these seals. MSHA also reviewed the
history of seals in the United States and other
countries. On February 8th, 2007, NIOSH issued a
draft report entitled "Explosion Pressure Design
Criteria for New Seals in U.S. Coal Mines.

The report makes recommendations for seal
design criteria which would reduce the risk of seal
failure due to explosions in abandoned areas of
underground coal mines. Based on MSHA's accident
investigation reports, the draft NIOSH report, MSHA's
in mine seal evaluations, and review of technical

literature, MSHA has determined that new standards
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are necessary to immediately protect miners from
hazards associated with sealed areas.

The emergency temporary standard
addresses seal strength, design and installation,
construction and repair, sampling and monitoring and
training. This ETS was issued in accordance with
Section 101 (b) of the Federal Mine Safety and Health
Act of 1977, the Mine Act, and Section 10 of the Mine
Improvement and New Emergency Response of the Mine
Act of 2006.

Under Section 101 (B) of the Mine Act,
the ETS is effective until superseded by a mandatory
standard. A mandatory standard under the Mine Act
must be published no later than nine months after
publication of the ETS.

And also in accordance with the Mine Act,
the ETS serves as the proposed rule and commences
this rulemaking proceeding. As stated earlier, we
would use the information provided by you to help us
decide how best to craft the final rule.

The preamble to the rule discusses the
provisions of the ETS and indicates a number of
specific requests for comment and information. As
you address the provisions of the ETS, and any

specific requests for comment, even in your comments
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to us here today, or in information sent to us in
Arlington, please be as specific with respect -- as
possible with respect to the impact on miner health
and safety, mining conditions, and feasibility of
implementation.

At this point, I want to reiterate the
specific requests for comment and information that we
included in the preamble to the ETS. Number one, in
the ETS, MSHA considered a performance based approach
to the strength requirements for seals.

However, as you know, MSHA includes
specific pounds per square inch numbers when
referring to the strength of seals in the ETS as the
Agency believes that this approach represents a more
appropriate approach.

MSHA is interested in receiving comments
on the Agency's approach to the strength requirement
for seals. MSHA is also interested in receiving
comments on the appropriateness of a three tiered
approach to seal strength in the ETS, and the
strategy in the ETS for addressing seal strength
greater than 120 psi.

Under the ETS requirement, new seals must
be constructed and designed to maintain -- to

withstand a 50 psi overpressure when the atmosphere
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in the sealed area is monitored and maintained inert.
A 120 psi overpressure i1f the atmosphere is not
monitored, and is not maintained inert, and an
overpressure greater than 120 psi if the atmosphere
is not monitored and is not maintained inert and
certain other specified conditions are met.

MSHA requests comments on the
appropriateness of the Agency's strategy for
addressing seal strength greater than 120 psi. If
commenters believe a different regulatory approach
should be developed in the final rule, MSHA would
like commenters to provide the details for such a
strategy, the rationale for such a strategy, and the
feasibility of using such a strategy.

MSHA seeks the views of the mining
community regarding whether there are other effective
alternatives to the requirements in the ETS with
respect to providing the most appropriate and
protective action for miners exposed to hazards of
existing sealed areas.

Most alternative seals constructed before
July, 2006 were constructed to withstand a static
horizontal pressure of 20 psi. MSHA considered
requiring mine operators to remove the existing seals

and replace them with seals that withstand at least
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50 psi.

MSHA also considered whether to require
mine operators to build new seals outby existing
seals, or structurally reinforce them. At this time,
MSHA believes that replacing existing seals is
impractical, and instances may create additional
safety hazards.

MSHA seeks comments on the feasibility of
including in the final rule a requirement that
existing seals be removed and replaced with higher
strength seals. MSHA also considered whether to
reqguire mine operators to reinforce existing seals.

The Agency 1is concerned with the
feasibility of this option and whether such a
requirement could also expose miners to greater
hazards. MSHA however will continue to explore
technological advances addressing feasible and safe
methods to reinforce existing seals in underground
coal mines.

Commenters are encouraged to submit
information and supporting data regarding new
technologies to reinforce seal strength. MSHA
believes that the sampling strategy in the ETS will
yield results that reflect a reasonable

representation of the atmosphere in a sealed area.
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MSHA requests comments addressing the
sampling approach in the ETS. The Agency 1is
particularly interested in comments concerning
sampling, the sampling frequency, including sampling
only when a seal is outgassing.

MSHA requests comments on whether another
approach is more appropriate in the final rule, such
as when the seal is ingassing. MSHA also requests
comments, information, and experiences of the mining
community concerning sampling sealed areas.

In the ETS, mine operators must develop a
sampling protocol to be included in the ventilation
plan and submit it to the district manager for
approval. The ETS requires the mine operator to
implement the action plan specified in the sampling
protocol, or to withdraw all persons from the
affected area when specified concentrations are
encountered.

Action plans must provide protection to
miners equivalent to withdraw and address the hazards
presented, and actions taken when gas samples reach
levels specified in the ETS.

Historically, when methane levels reach
4.5 percent in active areas of mines, miners were

withdrawn from the areas that were dangerous due to
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high concentrations of methane.

MSHA requests comments on this approach
and whether it provides adequate protection for
miners.

Commenters are encouraged to submit
specific language, with supporting data for MSHA to
consider as the Agency develops the final rule.

MSHA is soliciting comments concerning
issues related to establish in a sampling baseline.
The ETS requires the mine operators specify
procedures in the protocol to establish a baseline
analysis of oxygen and methane concentrations at each
sampling point over a 14 day sampling period.

The baseline must be established after
the atmosphere in the sealed area is inert or the
trend reaches equilibrium. MSHA is particularly
interested in comments concerning the establishment
of this baseline.

The Agency also requests comments,
information and experiences with sampling of sealed
areas, including data, analytical information,
establishment of equilibrium, and trends.

MSHA is requesting comments on the
appropriateness of the ETS requirement regarding the

use of open flames or arcs associated with cutting
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and soldering activities within 150 feet of a seal
and the feasibility of this requirement.

The Agency suggests that commenters
provide specific rationale in support of that
position, and include alternatives, 1f applicable.
The ETS requires that each newly constructed seal
have at least two sampling pipes.

One sampling pipe must extend into the
sealed area approximately 15 feet. The second pipe
must extend into the middle of the intersection with
the first connecting crosscut.

The ETS affords flexibility to mine
operators for the placement of the sampling end to
allow a more accurate sampling strategy to better
protect miners.

Therefore, the ETS requires that the
location of sampling points be specified in the
protocol provided under the ETS.

And MSHA requests comments on this
provision, and the number and the location of
sampling pipes for the final rule. The ETS requires
that corrosion resistant water drainage system be
installed in the seal at the lowest elevation within
a set of seals, and that seals not impound water.

MSHA requests comments on this
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requirement for water drainage systems, including
effective alternatives for a final rule. The Agency
also requests comments on the appropriateness of the
ventilation plan content and whether additional
information should be included.

As you know, if you are familiar with the
ETS, the operator must include a number of
information items in the ventilation plan. When
submitting information, please include your
information that supports your position, and please
include data related to projected economic and
technological feasibility.

The ETS requires removal of insulated
cables from the area to be sealed, and removal of
metallic objects through or across seals. MSHA
believes that removal of insulated cables and
metallic objects through or across seals, if
feasible, and will not involve significant technical
or practical problems.

The Agency solicits comments on this
provision. MSHA is also requesting comment on the
scope and possible alternatives concerning site
preparation, examinations, training, and

notifications related to the construction and repair

of seals.
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The Agency has prepared a regulatory
economic analysis for the ETS. The regulatory
economic analysis contains supporting cost data.

MSHA requests comments on all of the estimates of
costs and benefits presented in the ETS and the
regulatory economic analysis.

To date, MSHA has received one comment,
and I believe that's still accurate, on the ETS. You
may view that comment and any other comments that the
Agency received on the Agency's website at
www.msha.gov, under the section entitled rules and
regulations.

MSHA has answered a number of compliance
gquestions from the mining public covering a range of
issues on the ETS. These questions and answers are
posted on the Agency's seal single source page. The
format of the public hearing, as many of you know who
have participated in these hearings in the past know
will be as follows: formal rules of evidence will not
apply, and this hearing will be conducted in an
informal manner.

Those of you who have notified MSHA in
advance of your intent to speak, or have signed up
today to speak, will make your presentations first.

After all scheduled speakers have
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finished, others can request to speak.

If you wish to present written statements
or information today, please clearly identify your
material. You may also submit comments following
this public hearing. To be considered, they must be
submitted to MSHA by August 17th, 2007, the close of
the comment period.

Comments may be submitted by any method
identified in the ETS. MSHA will post transcripts
from the public hearings on the Agency's website.
Fach transcript should be posted there approximately
one week after the completion of the hearing.

We will now begin with persons who have
requested to speak. And please begin by clearly
stating your name and organization for the record to
make certain we have an accurate record.

And also, I would like to ask you to
spell your name, please, for the reporter, if you
would. Our first speaker is -- at this point we will
now start with our first speaker, and our first
speaker is Melissa Lee with the Appalachian Citizens
Law Center.

Miss Lee.

MS. LEE: Thank you all for allowing me to speak

today. I'm Melissa Lee, m-e-l-i-s-s-a, l-e-e. I am
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here with my attorney, Wes Addington, with the
Appalachian Center, and Tony Opegard. This was my
husband.

And I do stress, was my husband. Again,

I am Melissa Lee, one of five Kentucky Darby widows.
Ugly word, don't you think, widow. I'm a widow due
to the fact that the seals at Kentucky Darby, which
were built May of '06, were faulty and they were
constructed improperly.

But that is only half of the problem.

The major problem was the same seals were never
inspected or confirmed to have been built properly.
They weren't up to standard. The materials used were
not up to code. The sealant was slapped on the
seals.

It wasn't even applied properly. The
gentlemen say that they put on a rubber glove and
smeared the compound on to the seals. Smeared. With
that, clearly, MSHA did not approve the sealant. It
was proven that it was not one of the sealants that
was to be used.

Jimmy was a man who loved his job. He,
I've said before, loved the smell of coal. Sometimes
I would joke that I'm going to have to dab coal dust

behind my ears to keep him home on Saturdays instead
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of going into work.

And he would laugh and say that's the
only other woman that I have is the mine. Don't feel
inferior. Just be a little bit jealous of her. The
day that the state released the report to us, and
then the MSHA report, it was like I was a bird
sitting on my husband's shoulders.

I owned my own business in 2006. A new
business. I had been open almost a year. Two months
and it would have been a year that I had opened my
own business with Jimmy backing me 100 percent.

I kissed him goodbye on May 19th, 2006
with the hopes that the next morning at 4:00 a.m. we
were leaving to go away, away for a weekend that we
had not had alone in six years. The report read just
like I was sitting on his shoulder hearing
everything.

He was told by Amon Cotton Brock
(phonetic), the foreman, that there was a job that
needed to be done. In the MSHA and state report on
Mr. Brock's notepad that he carried in his pocket, it
said remove strap.

Jimmy was never a miner to leave his
foreman hanging. Jimmy, like I said, loved his job.

Little did my husband know that the job he was going
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to do would cost him his life, and his fellow co
-workers, which he considered not just his co-workers
but his brothers, Roy Middleton, Paris Thomas, Bill
Petra.

These gentlemen had worked together at
Manila pan mining.

They went to Kentucky Darby at different
times, but they were always, always together. Isn't
it the oddest thought that they would die together,
too.

During the explosion, my husband's head
was partially -

- he was partially decapitated.

The top part of his head was removed in
the explosion and he had a cylinder impale his chest.
Any coal miner sitting in this room, how would you
feel if this was the day you kissed your wife and
children goodbye.

You go to do a job, a job that is not
something that is just out of the ordinary. This was
a common job. Using a torch, to cut a metal strap,
was not uncommon. That was part of a miner's job. I
doubt there's a miner in this room who hasn't at one
time or another seen or used a torch to cut a piece

of metal underground.

Kentuckiana Reporters [Nﬂml 502.589.2273 OFFICE
The Starks Building, Suite 250 502.584.0119 FAX

455 South 4th Street KENTUCKIANA depo@kentuckianareporters.com
Louisville, KY 40202 R PORTERSHE \\vw.KENTUCKIANAREPORTERS.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 19

My husband's life was taken from us. My
husband became a father for the first time at the age
of 30. At the age of 30, he had become a father to
Seth Grayson. Eighteen months later he became a
father to Ross Braden. Ross was 21 months old when
his father died.

He just celebrated his third birthday on
the sixth of July. When he was 21 months old he
wasn't speaking. Jimmy never got to hear his son say
Daddy or Dada. He's three years old now. Seth looks
just like his father.

The older boys, Jimmy's stepsons that he
never referred to as stepsons, are 15 and 13. I'm a
widow, and I hate the word. So be it, this is what
happened at Kentucky Darby. It can't be swept under
the carpet. I refuse for it to be swept under the
carpet.

The problem with the seals was the lack
of inspection, and please, Ms. Silvey, if I'm
correct, 1f you have a brand new vehicle, and you're
driving it, and say for instance it's two years down
the road, and you get a card in the mail from GMAC
saying we're having a recall on your car, bring it
in, what do you do.

You take it in and have that faulty piece
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of equipment removed and a new one put in. Why
should we overlook the seals that have already been
built.

MS. SILVEY: Um-hum.

MS. LEE: Why should we overlook those and go
on. Okay, we're going to start inspecting the ones
that are installed now. That's wonderful. I have a
brother and two uncles and some cousins that are
miners. Wonderful. That's great. How about the
seals that were built in 2006 that have not had a
problem.

Should they not be removed and
reconstructed with MSHA approving their rebuilding.
This only is common-sense. This is not something
that is out of the ordinary done. We do it for our
vehicles. If you build a home, and you use a piece
of material that is not up to code, and they have a
recall on say, for instance, a piece of sheet rock
because of the material that it's made of, they will
contact all homeowners and say, you know, you have
purchased this in the past.

You need to redo your porch, your bedroom
wall, for the safety of your children, for the safety
of your family. Why not go back in to every seal

that has been built and inspect them, and if they're
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not to code, rebuild those, for the safety of all
these men.

I'm sure every one of you who are married
would like to go home to your wife every night,
wouldn't you? Do you all like to kiss your children?

My husband can no longer kiss his
children. Seth will be five in December. Not a day
goes by that he doesn't -- this is his picture.

I had to take this one from his bedroom.
He misses his father. He tells people, when he goes
to the playground -- when I take him out to the park
in the afternoon, he tells kids in the sandbox, my
daddy boomed up to heaven. That's what my four year
old's comments are.

The first thing he wants everyone to know
is his father boomed up to heaven. That he went to
work and God come and took him in a boom. No one
told my son about the explosion. That's his
explanation because he says God come and told him
that.

The boom was the cause of faulty sealant,
bad craftsmanship, and the fact being that no one
inspected those seals when they were built. No one
is being held at fault for those seals, but we are

the ones left grieving.
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We're the ones that are left behind
without husbands, with kids that don't have daddies.
These three little girls behind me, and my four sons,
miss their daddy. If you look right here at Natalie,

this is looking at Roy Middleton.

This child -- my husband would say
there's little Roy and Natalie would go errrrrr. She
would growl. This is what her -- this is -- if you

look at her, this is what her daddy looks like. Mary
has to look at this child every day and remember Roy.

Danielle, her father was proud of her.

He bragged about her. He was all the time -- the men
would get together and discuss their children and
their accomplishments. My 15 year old runs cross
country.

Jimmy went without work tires on his work
car to make sure Hayden had his shoes to run here in
Lexington during state.

My son doesn't have that anymore. He
never was a stepfather. He was a Daddy, and I no
longer have my husband. I never have to worry about
ever dabbing coal dust on the back of my ears anymore
to entice him because he's not with me anymore.

He was a wonderful, wonderful man, and I

miss him dearly. But I ask you all to take that into
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consideration. These seals could have -- 1f they had
been inspected like they should have been, maybe they
would have found the fault then and my husband, Roy
Middleton, Paris Thomas, Bill Petra, Cotton Brock,
they never would have died.

MS. SILVEY: Thank you, Ms. Lee.

MS. LEE: Thank you.

MS. SILVEY: I would just like to say before you
leave, Ms. Lee, on behalf of my panel here, and I
know I express the feelings for them that, again, we
give our sympathies and our condolences to you and
your family and your children for your husband.

And I know there's no way we can say
exactly that we know what you're going through, but I
want you to know a little bit that we do.

MS. LEE: Again, Ms. Silvey, I would just like
to -- this is not for Jimmy any longer. This is for
my brother Bobby, my Uncle John, the ones that are
left mining. Nothing brings Jimmy back, nothing.

But you all can save other miners.

MS. SILVEY: Thank you. Next, we have Mary
Middleton, Appalachian Citizens Law Center.

MS. MIDDLETON: My name is Mary Middleton, m-

a-r-y, m-i-d-d-l-e-t-o-n. I am the 32

year old widow of Roy Middleton that was killed by

Kentuckiana Reporters [Nﬂml 502.589.2273 OFFICE
The Starks Building, Suite 250 502.584.0119 FAX

455 South 4th Street KENTUCKIANA depo@kentuckianareporters.com
Louisville, KY 40202 R PORTERSHE \\vw.KENTUCKIANAREPORTERS.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 24

carbon monoxide poisoning at Kentucky Darby May 20th

of 2006. We were married for 13 years and we had two

daughters.

My oldest daughter, Danielle Middleton,
age 18, Natalie -- I mean 14, and my youngest, age
eight.

My husband, he worked in the mines for
practically half of his life, which was 18 years
because he was just 35 years of age when he was
killed.

And he had been employed with Kentucky
Darby for three years. He had worked for Ralph
Napier at previous mines, but for three years at
Kentucky Darby.

He was a repairman/electrician is what he
held as his job duties, the last of his job, it was a
repairman and electrician.

And I would just like to talk to you all
today about these seals. I feel like if the seals
had been built stronger at Kentucky Darby, that my
husband would probably still be alive today because
the carbon monoxide wouldn't have got through them
and that's what killed him.

My husband, he was a devoted Christian

and a Deacon at the Church of God. He was just the
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greatest guy ever and the best father. He really
didn't like coal mining, but it was just a way of
living in Harlan because we had children, and that's
about the only source of work that you could work at
to make a decent living.

And I feel like if the seals had been
built properly at Kentucky Darby, even at a 20 psi
standard, they may have withstood the explosion, or
at least lessened the impact of the explosion, and
perhaps the overcast -- the overcast had fallen in
the roadway and that's why my husband could not
escape, him and two other miners.

And I agree that the company should have
to make sure that all equipment is removed from the
area to be sealed, just sealed off, not to leave
anything, any old equipment, anything back behind
there. And I also think it's important to remove any
metal straps that extend from the working part of the
mine into the sealed areas because that was a problem
at Kentucky Darby.

And I'm asking you today to please do not

weaken these rules so that the coal -- I have these
two pictures here of the -- money can't buy this. I
had this family, but money -- by spending money, you

can prevent another wife or child from having to go
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visit -- we go visit our husband and father now.

I don't want another family to have to be
experiencing what me and my daughters are going
through right now. Thank you.

MS. SILVEY: Thank you, Ms. Middleton. And
again, on behalf of our panel here, I would like to
express our sympathies to you and your daughters and,
you know, we are so very sorry. And that's -- with
you, that's one of the reasons we issued this ETS,
but we do express our sympathy. Thank you. Next, we
have Ms. Priscilla Petra.

MS. PETRA: Petra.

MS. SILVEY: Right, Petra.

MS. PETRA: My name 1is Priscilla Petra, p-r-

i-s-c-i-1-1-a, p-e-t-r-a, and I am the
widow of George W. Petra. Most people know him as
Bill. His family called him Billy. We've been
married for 16 years. We have two children, William
Daniel, Little Bill, and Ashley who's 12. She's with
me.

Bill was working the mines for I guess
more than 25 years, and he spent a lot of time at
Kentucky Darby. He was 49 when he died and his death
I truly believe was because of carbon monoxide from

the seals.
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As Melissa has clearly explained, they
weren't built properly, and I don't want him to be
just a statistic or a name on a list of dead miners.
I want his death to make a difference for the miners
who are still working to provide for their families.

So the reason that I'm here today is to
support the rule for stronger seals. Had the seals
at Kentucky Darby been built properly, my husband
Bill and the other miners I believe could have made
it out because the seals could have held.

Instead, the seals were so -- the seals
were so poorly constructed that I believe that it
wouldn't have withstood about 4 psi. And that's
pretty pitiful.

I know that there's already been some
opposition to the rule.

I know that there has been men who have
argued that the rule is too stringent, that it will
cost the coal companies too much money, that MSHA
should give full control to professional engineers to
build the seals, but hasn't the coal companies and
these engineers already had control for years.

And look at just in the past year, 17 men
have died because of improper built seals. Coal

operators, since mining began in this country, have
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been entrusted with the lives of thousands of men,
and they've repeatedly violated safety rules and
ignored MSHA's warnings and have lived above the law.

They are in a class of their own. They
think that they live above the law. If I'm out there
driving a car and I cause an accident, and somebody
dies, I have to pay that price. I mean I'm going to
be liable.

Are coal operators liable?

It seems like they can get away with
murder.

And yet, they are above the law. They
can't be prosecuted for criminal charges when they
are at fault for the deaths of these men. How many
more wrongful deaths are going to have to take place
before these rules are truly, truly enforced.

I think operators have proven that they
can't be on that honor system. They've got to have
someone standing over them making sure that they do
their job to provide a safe working place. You know,
men have a choice.

They don't have to work in the mines.

You know, I've heard people say, well, you know, your
husband didn't have to go in that mine. Well, no he

didn't, but then you look at our area in Harlan and
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what else is there to provide for your family.

I think the coal industry makes millions
of dollars on the backs of coal miners, and money can
make the mines a safer place. It's not the problem.
The problem is they don't care. They don't want to
take the time to build these things correctly.

I guess if they slow down production,
that means less money for them, but yet I have --
even 1f they slow down on production and they bring
in less money, I still haven't seen a coal operator
in a food stamp line or -- I've seen coal operators
with million dollar homes.

I mean they're making that money. They
can make these mines safer and I'm just -- they knew
to make sure that they do their job right. So don't
back down. MSHA has finally began to recognize that
the system has failed miners.

The rule for stronger seals is very
important. Every time that men goes in the mine with
the seals that are not properly built, it's like
playing Russian roulette. Well, maybe tonight it
won't explode. Maybe tomorrow night we go in we
won't come home.

Please don't allow political pressure,

and pressure from the coal industry, to cause you to
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water down the rule or to change it. Make operators
liable for their actions. Every other citizen and
worker in this country has to abide by the law.

Coal operators and the coal industry
should not be exempted. My children don't have their
father.

Had Ralph Napier and his foremen, had
they trained those men properly, had they done what
was right, he would be home today.

And when my daughter has her first prom,
he would see her there in her prom dress. When Bill
or Ashley get married, he would be there. Now, who's
going to walk her down the aisle.

You know, he's not going to see his first
grand baby, and I just really beg you to please keep
the rule as it is and make sure it's enforced. Thank
you.

MS. SILVEY: Thank you, Ms. Petra, and we want
to express our sympathies to you and to your family
also. We understand. Thank you. Next we have Scott
Howard, Appalachian Citizens Law Center.

At this point we are going to -- at this
point then, for the audience, we are going to view a
video, and so that's the next in the presentation

from the Appalachian Citizens Law Center. So if you
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would just let us take a minute, please.
(Whereupon the video was viewed.)

MS. SILVEY: Thank you Mr. Howard. Maybe I'll
ask Mr. Opegard a few questions. He probably would
prefer that instead of you.

Just after continuation of the video, and
in terms of my responsibility here, Mr. Opegard,
representing MSHA, if we could get the name of the
mine, for the record, and when was the video taken,
and are these seals still in existence. And if you
could --

MR. HOWARD: It's on the video. When you watch
the video you got, the sound on it, it will tell you
the date that the video was taken, the mine, the
company, the session. I narrated it on --

MS. SILVEY: Oh, that's on the video?

MR. HOWARD: Yeah, if you listen to the sound,
it's on there.

MS. SILVEY: That's fine.

MR. OPEGARD: It was taken on April 20th, but we
would ask if you --

MS. SILVEY: April 20th of this year?

MR. OPEGARD: Yes. We would ask that if you --
Mr. Baughman had told me on the phone that you might

put it on the Web, on your website. We would ask if
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you do that that the narration not be included, that
it be muted.

MS. SILVEY: Okay. We have not decided that
issue.

MR. OPEGARD: Okay.

MS. SILVEY: Okay. All right. Okay, well,
again, thank you, Mr. Howard. And as Mr. Howard
said, we will all know that that information is on
the --

it's on the video so that everybody -- so
we will look at that information and we will take the
actions that we -- that the Agency, from an Agency
standpoint, that we have to, with respect to that
mine and those seals.

Is there anything else you want to say
about that?

MR. SHERER: We will put it in the record and it
will be available.

MS. SILVEY: Yeah, we will put it in the record,
too, yeah.

MR. OPEGARD: Mr. Howard wanted to make it clear
that he was presenting the video to MSHA as evidence.
So, you know, as his lawyer, we would certainly
consider that protected activity under the Mine Act

for Section 105 (c).
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MS. SILVEY: Okay.

MR. OPEGARD: We want to make that clear.

MS. SILVEY: Okay.

MR. OPEGARD: We don't expect any retaliation
against him for coming forward to this public
service, what he's doing.

MS. SILVEY: Okay. That's duly noted. Thank
you. Before I -- before I proceed with the next
witness, Mr. Addington, we had another person who
helped tremendously on this rule, and I missed -- you
know, you know when you're calling people's names,
inadvertently you miss somebody, and he's our field
representative, Dennis Swintosky (phonetic). Dennis,
are you here?

MR. SWINTOSKY: VYeah.

MS. SILVEY: Where is Dennis? And he's probably
just not --

MR. SWINTOSKY: I'm glad you missed me.

MS. SILVEY: No, he's just giving me a break.

Trust me. He's just smiling, always
smiling and so I'm sorry. I apologize for missing
Dennis. Okay, next we will have Mr. Wes Addington
with the Appalachian Citizens Law Center.

MR. ADDINGTON: Ms. Silvey, members of the

panel, and those within the Agency that are present
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in the room. My name is Wes Addington, a-d-d-i-n-g
-t-o-n.

I'm an attorney and I'm testifying on
behalf of the Appalachian Citizen Law Center. It's a
mine safety project.

The Law Center is a nonprofit law office
in Prestonsburg, Kentucky. We abdicate for
additional protections for coal miners. We represent
miners that have been discriminated against for
making complaints about safety and conditions in the
mines.

We also represent miners and widows in
black lung benefits claims. Seal strength
construction and monitoring is an area of grave
danger in the nation's mines. I applaud MSHA's
emergency temporary standard on mine seals and
commend this panel and the rest of the Agency for the
work they've completed, and for their continued work
towards a final rule.

I urge MSHA to retain the current
protections for miners in the ETS, not to weaken the
rule in any way, and actually to increase protections
for miners in a few areas that I will discuss.

Turning to 75.335, seal requirements, 335

(a), seal strength, I applaud the new requirements
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for seal strength and monitoring of new seals.

Unfortunately, the disasters at Sago and
Darby illustrated that the former requirements for
seal construction and monitoring were completely
inadequate to protect miners in this country.

Requiring that all seals designed to
withstand less than 120 psi to be monitored and
continuously maintained inert is a major step to
protect America's miners. More than doubling the psi
requirement of all new seals and requiring monitoring
in an inert atmosphere behind all existing seals
designed to withstand under 120 psi is commendable.

However, I would question the ETS's
failure to require at least a 50 psi standard for
existing seals constructed before May 22nd. I don't
understand how MSHA can do such a good job of
providing solutions to this admitted grave danger
looking forward, yet completely fails to address the
grave dangers that is currently lurking for 30,000
miners in 372 of the nation's mines.

The ETS raises a number of solutions for
existing seals, such as replacement, reinforcement,
or building new seals outby existing seals. But the
Agency discounts each approach because they may not

provide optimal results in some cases.
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Just because you don't have a one-size
—-fits-all solution for existing seals doesn't mean the
correct approach is to effectively do nothing about
this grave danger. The final rule must provide a
solution, i1f not multiple solutions, to bring all
existing seals up to the 50 psi standard.

Turning to 335 (b), sampling and
monitoring regquirements, I commend the new sampling
and monitoring requirements, including requiring a
certified person to do the monitoring and requiring
that they be retrained annually.

It's correct to continue to define inert
as less than three percent methane or more than 20
percent methane. However, I would like to see more
explanation in the final rule as to what "not all
close to explosive range" means, in cases where the
district manager can approve a less frequent sampling
strategy.

I would like a further explanation of
what does "far less or far greater" mean as it's
listed currently in the comments. It's a good idea
to have monitoring protocol approved as part of the
ventilation plan.

This builds in a layer of accountability,

not only for the mine operator but also for the
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Agency.

MSHA did a good job throughout the ETS of
creating accountability across the board for the
design, construction and monitoring of seals.

However, I do have a problem with 335 (b)
(4) regarding the action plan that must be approved
by MSHA. The plan goes into effect when the
atmosphere behind the seal is in the explosive range
for two hours, if I'm reading the rule correctly.

The ETS says that the action plan must
provide protection to miners equivalent to
withdrawal.

I'm not sure how that even theoretically
is possible because if you created a situation where
the atmosphere behind a seal is in the explosive
range, dictating that this action plan go into
affect, well, obviously there's some concern there,
and I don't understand how anything could be
equivalent to withdrawal, I mean unless there is some
noted danger outside the mine.

So I would recommend withdrawal when the
atmosphere is explosive behind a seal. The record

-keeping requirements regarding hazardous conditions
in 335 (b) (6) are necessary and should already be

standard practice in a safe mine.
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335 (c), prohibition of the use of open
flames or arc within 150 feet of a seal is protection
that may prevent a repeat of a Darby. Turning to
336, seal design, I commend the Agency for requiring
the seal design applications and installation
procedures be approved prior to construction.

Professional engineers should certify the
seal design application and should oversee
installation and should certify that the installation
complies with the site specific seal design. This
also adds a layer of accountability for the safety
and confidence for miners and mine operators that
they desperately need.

Turning to 337, seal construction and
repair, I applaud the removal of all metallic objects
behind or through seals. Darby also showed that this
should be done. I applaud the requirement of a
certified person, persons present before, during and
after seal installation as noted in 337 (b).

Also the countersigning requirement by
mine management builds in accountability and provides
a standard for mine management to stay involved
during seal construction. 335 (c) is a good
requirement.

Mine management should already want to
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know whether the seal was installed as designed.

Certification of this fact is no burden
whatsoever. 337 (b), notification requirements are
necessary so MSHA can properly oversee seal
construction.

I do recommend amending a few of the
record-keeping requirements, however, and
specifically looking at the graph on Page 811, and
looking at 337 (e), training, and in the comments,
MSHA notes that failure of a seal may result in
significant injury, loss of life and/or significant
economic loss.

Based on recent explosion investigations,
MSHA learned that numerous persons involved in
constructing seals that failed were not adequately
trained. And then you go on to list the new record

-keeping requirements for training.

However, unlike other record-keeping
requirements in the ETS, the certification of
training for miners doing the construction of these
seals is only one year. Well, if we have a seal
failure outside of that time period, those records
are no longer available during the investigation
process that MSHA noted that was so important in

finding out what led to the failure.
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And I sort of have the same problem also
with 337 (b) (5), and that's the record-keeping of
examinations. And the way I read that, those would
be examinations that were conducted during the
construction of the seal.

So you would sort of have the same
problem.

I think both 337 (b) (5) and 337 (e)
should be just 1like other provisions in the ETS, and
those should be kept for as long as the seal is used
for the design that it was built.

And that concludes my comments on the
ETS, and I just want to reiterate my support of the
ETS and my appreciation for the work that MSHA has
done in this regard and in an area of grave danger.
Thank you.

MS. SILVEY: Thank you, Mr. Addington. I just
have one comment, Mr. Addington, before we get to Mr.
Opegard, and that is with respect to the existing
seals, and I want to clarify to everybody here also.

And maybe it didn't come through quite as
clearly as we intended it in the ETS, that with
respect to existing seals, the Agency -- the
requirement was that they be immediately sampled and

monitored on the effective date of the ETS.
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And so the Agency requires that the
operators immediately inspect and sample existing
seals, and also the Agency will be continuing its
inspection of existing seals. Also, if with respect
to existing seals, while you're right, the ETS -- and
I mentioned that in my opening statement, did not
require wholesale removal and repair of existing
seals.

But if when -- upon inspection of
existing seals, that hazardous conditions were found,
are found in terms of high gas levels, then the -- as
with even the new seals, the ETS still requires that
corrective actions be taken and that those seals
either have to be inert or if they can't be, then new
seals have to be constructed as we said, and maybe
you said that, too, have to be constructed outby that
seal.

Now, obviously it doesn't mean that --
you all understand what I'm talking about. It has a
round perimeter of a seal outby so the standard is
constructed in that manner. So just so everybody
understands. Some corrective action with respect to
existing seals.

MR. ADDINGTON: And if I may briefly just

respond. I do applaud MSHA's work in the area of
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monitoring all seals. I still would like to
reiterate, though, I feel as though that there is a
grave danger here.

MSHA has recognized that, thus we have an
emergency temporary standard, which is a rare
occurrence. And I feel that existing seals, the
strength of those seals, should be addressed and then
brought up to the same standard in which new seal
construction is required. Thank you.

MS. SILVEY: Okay. Thank you, Mr. Addington.

Now, next we will hear from Tony Opegard.
Mr. Opegard.

MR. OPEGARD: My name is Tony Opegard. I'm
testifying on behalf of the Appalachian Citizens Law
Center of Prestonsburg, Kentucky, the same law office
that Wes works for, but I'm also in private practice
and I'm the attorney for Melissa Lee, Priscilla
Petra, Mary Middleton and Childa (phonetic) Thomas
who couldn't be here today, all of whom lost their
husbands in the Kentucky Darby explosion and it's
aftermath.

And I'm also the attorney for Paul
Ledford who is the sole survivor of the Kentucky
Darby disaster. Mr. Ledford was going to testify

today and he could not be here either.
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I also applaud MSHA for this rule, and
I'll say specifically Mr. Stickler, too, for getting
this rule out before it was mandated by Congress and
getting it out in time to help save miners' lives.

And I know most of you on the panel, and
I know you're all good people, and you all care about
miners. I know Clete was on the panel in Morgantown,
and John Urosek and Clete Stephan, and in my
experience, nobody cares more about miners and mine
safety than they do.

So I know you're all going to try to do
the right thing. Having represented these five
Kentucky Darby families since the disaster, I've seen
some of what they have had to endure as a family.
They're some of the most humble, finest people I've
ever met.

You know, it's difficult to watch
families grieve and suffer because of the loss of
their husbands, their fathers and their brothers. We
asked them to travel long distances today to testify
so that MSHA can see the pain and agony that weak
mining regulations could cause, and we wanted to put
a human face on this tragedy.

As Priscilla said, she doesn't want Bill

just to be a name on a list of miners who have died,
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and we don't want any of these miners just to be a
number or a name. There's human consequences for
these failures and they're far reaching.

What you don't see today, although
Melissa talked about them, is some of the smaller
children, like Ross who i1s three and Seth who is
four, who will never see their dads again. And I
know we can all relate to that, just as the older
children who are here will never see their fathers
again.

I'm also the attorney for Scott Howard
who showed the video, and I just want to state on the
record that Scott is one of the bravest coal miners
I've ever met. And I hope you understand, and I hope
you all appreciate the guts it takes for an Eastern
Kentucky coal miner, working in a non UMWA mine, to
testify on behalf of his fellow miners and how rare
that is.

I really do feel that MSHA should be
holding these hearings in the coal fields. I don't
consider Lexington the coal fields. I think you
should be in Hazard or Harlan, places where miners --
it's more accessible to miners, but having said that,
the reality is that nonunion miners aren't going to

come to these hearings and testify because they're
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afraid of retaliation.

They appreciate it when the widows speak
out. The widows have had a lot of miners talk to
them about how much they appreciate what they are
saying, because they, the miners, cannot say it
themselves. In going back to Scott, you know, how
many of you or any of us in this room have ever
risked our job and our livelihood to help our fellow
employees.

And that's exactly what Scott's doing by
being here today. During my career as an attorney
I've represented about 130 miners in 105 (c) cases,
and most of these are miners who were fired, almost
all of them from Eastern Kentucky for complaining
about unsafe conditions.

And that's a fact of life. You know, if
you complain about unsafe conditions in a nonunion
mine in Eastern Kentucky, chances are you're going to
be fired.

You're going to be labeled a troublemaker
and I want to commend Scott for coming before you
because it was a great act of courage.

And it's probably unprecedented in any
hearing that MSHA has ever had to have a miner come

in and show a video of actual conditions in his mine.
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In the 2007 session of the Kentucky General Assembly,
I helped to write and lobby for a stronger state mine
safety law.

That bill, which was introduced by
Representative Brent Yantz (phonetic), and eventually
passed the House and the Senate and became law in
Kentucky, contained about a dozen provisions that
exceed the requirements of the federal mine safety
law.

The bill encountered fierce opposition
from the Kentucky coal industry, and which provision
of that proposed state mine safety bill do you think
generated the most intense opposition from the
industry.

Well, it was a provision that would have
required coal mine operators to certify that the
seals in their mines were built according to the
specifications submitted to MSHA in the mine seal
construction plan. That was the biggest topic of
disagreement.

That generated the most heat from the
industry. And why is that? It's because operators
don't want to be held accountable. They do not want
to be held accountable for building seals correctly.

When we first wrote the provision in the state law,
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it was very similar to what MSHA has now.

We would have required that a certified,

a professional engineer, certify that the seal was
built according to the specifications. Through
negotiation, debate, that was weakened to where it
was no longer a professional engineer.

It was the mine superintendent, or the
mine manager had to certify. We could live with
that.

Industry couldn't live with that. They
got it weakened further. The next draft of the bill,
which was now the third draft, said that a senior
mine official, not designating a mine superintendent
or the mine manager, just a senior mine official, had
to certify that the seal was built according to the
specifications.

Then it was weakened even further. We're
getting -- the bill has already passed the House.

We're getting near a vote in the Kentucky
Senate, which is going to determine whether our bill
goes through or not.

The fourth version of the bill said, "to
the best of their knowledge and belief, a senior mine

official must certify that the seal was built

properly." So at this point, it's basically
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worthless, if all you have to do is say, well, to the
best of my knowledge and belief, it was built the way
it was supposed to be.

That's the honor system that my clients
have spoken about. The honor system that's been in
place for decades, and it's worthless. It doesn't
work. You can't just say, well, here's
specifications. Build it this way, then never check
and see whether it has been built that way.

And the fact that is -- as Mr. Stickler
has acknowledged, I think, and we met with him in
April, he said in the previous three months, MSHA had
found over 500 seals in the United States that were
not built according to their specifications. That's
a major problem.

On the eve of the vote in the Kentucky
legislature, our provision requiring certification of
mine seals was dropped completely. We were told by
the committee chairman that it was dropped because of
frantic calls from the coal industry up until 11:00
o'clock the night before the vote, from lobbyists to
the Republican leader of the Kentucky Senate saying
we can't live with this provision. And in fact, it
was dropped.

The bill went ahead and it was approved
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without that provision. Steve Role of United Mine
Workers is a tireless lobbyist for mine safety. He
and I were helping to lobby for this bill, and he and
I and Wes Addington were told by the chairman of the
committee in the Senate, that we had to sit down with
lobbyists from the coal industry to discuss our
differences.

That they objected to the many provisions
in the bill. So we want you to sit down and see if
you can reach any compromises so we can get this bill
passed. And we did that. We sat down with the major
lobbyist for the coal industry in Kentucky, a
prominent coal attorney as well, to discuss any
compromises we might could make on the bill.

And the industry made it very clear to us
that they would not accept any type of accountability
when it came to the building of seals. Some of the
questions they asked us were do you actually expect
us to have a person watch the seals being built to
make sure that they are being built correctly.

Now, 1is that a major imposition to have
somebody make sure the seals are being built the way
that you told MSHA they're going to be built. I
don't think so. ©Not when you consider that it's

miners' lives that are at risk if they are not built
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properly.

They complained that they could never get
engineers to go underground to certify these. It
would be too expensive. Engineers don't want to go
underground. Well, engineers are underground all the
time. Companies, a lot of them have engineers within
their safety departments and other companies hire
them out. That's not a big problem either.

Although the industry knew that 17 miners
had just been killed because seals were blown out in
Kentucky and West Virginia, and that the lives of
thousands of Kentucky coal miners depend on seals
being built properly, the industry's lobbyists' only
concerns were cost and accountability.

They don't want to be held accountable,
period. And we feel that this rule will hold the
industry accountable. If a single one of those
wealthy coal lobbyists, or the rich industry
attorneys who complain that these rules are too
burdensome, had a spouse or a son or a parent working
in the mines in Eastern Kentucky, we would hear a
completely different tune from them.

My clients are the people who suffer when

production is valued more than human life. Coal

miners are the people who suffer. The lobbyists
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don't.

According to MSHA's Federal Register
Notice, there are almost 31,000 miners working
underground today in the United States in mines that
contain seals.

That's approximately three-quarters of
all the underground miners in the United States, and
every one of these miners potentially could be
affected by a faulty or inadequate seal. So the
families of these 31,000 miners, all of whom are
potential widows and orphans, just like my clients,
are depending on you to keep this rule strong.

So I'm asking you not to let them down by
weakening this rule. You don't want to have another
hearing six months from now, or a year from now, and
have other widows and children without fathers coming
before you. Don't bend under the pressure that the
coal industry is going to try to exert on you.

And I've seen that there's at least 30
some people signed up to testify after us today, and
I'm sure most of them are going to oppose this rule,
and you're going to have a lot of opposition. Hank
Moore, an industry attorney, was quoted in the paper
as saying on Tuesday at the hearing in Morgantown

that the Sago explosion was an aberration.
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One can argue that point, but regardless,
Kentucky Darby was not an aberration. If there had
been properly built 50 psi seals at the Kentucky
Darby mine on May 20, 2006, five miners would be
alive today.

And we mustn't forget Paul Ledford, the
survivor of that disaster, who is suffering mentally
and physically because of the disaster. Although he
lived, he wouldn't be suffering today either had we
had 50 psi seals.

And what Priscilla said was accurate. We
were told by MSHA that those seals at Darby were so
poorly built that they probably would not have
withstood a four psi explosion, or that was the
maximum they would have, even though the standard was
20 psi.

Seventeen West Virginia and Kentucky
miners died last year because of inadequate and
improperly built seals. How many dead miners does it
take to insist on a rule that's actually going to
protect miners.

There is no reason why one more miner
should die because of inadequately constructed seals.
You have the power to help prevent another such

tragedy.
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You have to make coal operators
accountable for protecting the safety of their
employees, which is exactly what we believe this rule
will do.

And I don't want to reiterate what Wes
said.

I just have a few comments about the
specific provisions in the rule, and although my
clients are very supportive of the rule, let me
discuss briefly the one part of the rule that they're
not supportive of.

And as you might guess, this is the part
about the existing seals. MSHA issued the ETS
because of the quote, unquote, grave dangers to which
miners are exposed because the seals are not
explosion proof.

And as you know, the Coal Act, as far
back as '69, required explosion proof seals.

MSHA has admitted that the Agency erred
in 1992 when it determined the 20 psi seals were
explosion proof. There's 31,000 miners working in
mines today that have portions of the mine sealed and
everyone of these miners is at risk.

Therefore we believe that the final rule

should include the requirement that all existing
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seals be replaced with the higher strength seal. If
it's not feasible to replace a particular seal, and I
understand it may not be in every case, then we
believe that operators should be required to
reinforce existing seals to meet the higher standard.

What Wes was saying about the one size
fit all, I know you all have heard Abbott McAteer his
phrase that the perfect is the enemy of the good.

And you know, the industry uses that all the time.
Well, we don't have a perfect mine refuge chamber.

Therefore we can't use any in any mines
or, you know, there's some seals that won't fit so
therefore we shouldn't do anything. Do what's best.

You know, make those seals stronger, and
if you have a problem, then we'll deal with it and
find a way to do the best that you can.

I know that existing seals right now have
to be monitored, but I want to try to be realistic
about monitoring and compare