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March 31; 2011 

U.S. Mine Safety and Health Admin~stration · 
· Office Of Standards, Regulations and Variances 
100 Wilson Boulevard, Room 23 50 
ArlingtoD,· VA -22209-<~939 · 

. RE: ~ 12I~~AB73 . . . . . . . 
~roposed Rule; Pattefli of Violations ... 

. . 

To Wboni It May Concern:. 

The Kentucky _Crushed -8torie Association, inc. (KCSA) is pleased to be allowed to offer 
the following comments on behalf of the aggregates indusuy in Kentucky~. KCSA 

. represents thirty~one (31) producer members with over 100 crushed, stone, sand, and 
. gravel operations .. w"e believe our industry' has demonstrated . .a"commitment to worker 

safety and health by falling rates of in,jucy and illn;88, 

KCSA would hope that any changeii mooe .to th~ Min~. Mia~ IJ~tt~\ ot VloiMiun8 (P,OV) 
provision would· target mine operators that have. repeatedly failed to live up to· their 
obligatioJ;ls to provide their employees with a. safe place to work. · 

KCSA is concerned about deficienCies in the POV proposal aod would request that · 
MSHA address these deficiencies in ·a.revised proposal that allows operators a fair · . 

'· 

opportunity to comment on the proposed ·POV program. This iul~m~ldng proposal should . 
. include public hearings. · · · · 

MSHA n~eds to provide the criteria for :Pov in order to adequately assess the rule. 
. . . . . . . 

It is obvious that one of the most imp"ortant aspe((ts·ofthe POV progr~m is what. 
criteria will be used to determine whether a:POV exists. Yet MSHA a5ks. for cpinments 

· on the program without having disclosed those criteria; except in very generiU t~ms.: 
(Sec.· 104. 2) It is thus very difficult if npt impossible for those· coriunenting on the 
propqsed rule to be ab~e tq thQroughly ul)derstand and assess the. proposed program. . 
MSHA must re-propos¢ the ru1e to include 'the criteria it pr~poses to ~se in deterroinirtg 
that a POV exists, in order to give the affected parties adequate notice and opporturiiiy to 
comment on the· rule. · · · · 

·Kentucky Crushed Stone ~ssociation, I ric: • · 119 W.. Broadway. • ·P.O. Box 326 • Frankfort, KY 40602 
Phone; 502-223-2379. FAX; 502-223~2370 
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. . . ' ·. . . . . 

· .1\fsHA should restrict ordelete·the provision wheteby POV status is based on 
issued citations rather thari final orders., and should restore PPOV. 

. The imposition of punitive sanctions based on issued cit~tion.S on which the. 
operator has nQt been given an opportUnity to have independent review' or hearing before 
the $anctions are imposed~ would constitute a denial of an· openi.tor' s constitutionru rlght · 

. to due process. · · · 

. The proposed rule not only remove.s the protection that requires that.only final 
. orders are ~ounted ill d'etemlining a POV, but :also deletes t~e current provision for 
''proposed" POV (PPOV) notification, which ctirreritly allows the mine operator to sit 

. down with a District Manager all.d review the basis for the proposed POY Under the nile 
as proposeq there is no a.Ssurance. that a mine. operator' would not suffer the punitive 
sanctions ofPOV status.based'upon citations that have not been subject to any 
opportunity for a hearing or other procedUral protectiol).s required by due process· · 
considerations .. MSHA..can easily m~e mistakes in as~igning an operator to POV, and· · 
there are no procedural safeguards in the pJ;"Oposed rule for ~ second look at POV StatuS. 

' '. ' . 

.. MSHA needs to explain how vaeated citations/orders w:ill affect POV status. 

MSHA has not chirified in 'the proposal how it will deal with the situation where 
·,;issued 11 citations/orders that form the basis for· a POV finding are Sllbsequeritly vacated 
while the mine operator ·is still under :POV status. There needs. to· be. an .expedited 
procedure to review POV statUs once triggering citatiQns/orders are vacated by the 
agency in settlement or by litigation; .and to remove operators from such starus if- due to 
the vacating of Citations/orders -they .no longer meet the initial POV criteria. 

MSHA should clarify the prQpo!!ed rule's provisions on mitigating circumstances. 
. . . ' . . 

. . ' . . ' . ' . 

As currently written, the proposed rule is unclear and confusing about how much 
discretion MSHA would re~ain in deciding whether a given min~ is subject to POV 
sanctions, and what, if any, objective factors would gilide th,at discretion. The proposed 
rule, section 104.2 (a) lists seven items that would be taken into account in determining 
the criteria for POV, all of which, it appears, will {when MSHA develops the actual 
criteria) be expressed immerically. · · 

. The proposed rule also states an eighth factor: "mitigating circumst11nces." Unde:r 
the proposal, MSHA would consider an operator's effective implementation of an 
MSHA-approved safety and health.managenie.nt program as amitig~ting circumstance .. · 
KCSA has not seen what MSHA has· determined to be "effective implement~tion" of a 

. health and safety management program, or how it would prevent decisions to approve or 
disapprove a managemynt programs from being made arbitrarily. 
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. We appreciate the opportunitY to cominent on the Proposed Rule regarding Pattern of 
Violations. · · · · · 

Sincerely, . .. . . 

i0N~ kf: q ;l/J4 
Ronald H. Gray · . ·f 
Executive Director 


