As currently written, the proposed rule is unclear and confusing about how much discretion

MSHA would retain in deciding whether a given mine is subject to POV sanctions, and what, if any,

objective factors would guide that discretion. The proposed rule, section 104.2 (a) lists seven items that

would be taken into account in determining the criteria for POV, all of which, it appears, will (when

MSHA develops the actual criteria) be expressed numerically. 200 IR 1L o . -
The proposed rule also states an eighth factor: “mitigating circumstances.” Under the proposal, i

MSHA would consider an operator’s effective implementation of an MSHA-approved safety and health

management program as a mitigating circumstance. MSHA has, of course, embarked on a separate

rulemaking regarding “safety and health management programs.” MSHA Fall 2010 Regulatory Agenda,

RIN: 1219-AB71 MSHA does not explain how it intends the two rulemakings to intersect. MSHA has not,

to our awareness, determined what it considers “effective implementation” of a health and safety

management program, or how it would prevent decisions to approve or disapprove a management

programs from being made arbitrarily.
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