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MSHA Public Hearing 07/31/08 3

MS. SILVEY: Good morning. My name 1is
Patricia W. Silvey and 1 am the Director of the Mine
Safety and Health Administration®s Office of
Standards, Regulations and Variances. |1 will be the
moderator of this public hearing on MSHA’s proposed
rule for Refuge Alternatives for Underground Coal
Mines. On behalf of Acting Assistant Secretary
Richard E. Stickler, I want to welcome all of you to
this hearing today.

IT you would join with me, please, as we
approach the one-year anniversary of the Crandall
Canyon accident, I would ask you to pause for a
moment of silence in memory of the dedicated miners
and the heroic efforts of those miners and the three
rescuers, including one of MSHA”s own. So if you
would join with me in a moment of silence for those
who lost their lives, please. Thank you.

The MSHA members of the panel are: on my
right, Howard Epperly, who is the MSHA team leader of
this Refuge Alternative Proposed Rule Making; to his
right, Jack Powasnik, who is with the Office of the
Solicitor; and to his right, Cherie Hutchison, who is
a Regulatory Specialist in my office; on the left,

Eric Sherer, who is with our Office of Coal Mining
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MSHA Public Hearing 07/31/08 4

Safety and Health; and to his left, Ronald Ford, who
IS an economist in my office.

This is the second of four public
hearings on the proposed rule. As many of you know,
we held the first hearing on Tuesday in Salt Lake
City. The third hearing will be in Lexington,
Kentucky on August 5Th, and the final hearing in
Birmingham, Alabama on the 7th.

The comment period for the proposal will
close on August 18th, and that will be by midnight,
Eastern Daylight Savings Time. You can view the
comments on the Agency’s website at www.msha.gov. 1In
the back of the room, we should have a few copies of
the proposed rule.

The proposal, as many of you know, would
implement the provisions of Section 13 of the Mine
Improvement and New Emergency Response (MINER) Act of
2006 and would apply only to underground coal mines.
The MINER Act required that the National Institute
for Occupational Safety and Health (NIOSH) conduct
research on refuge alternatives. NIOSH issued this
report in January of "08 and MSHA”s proposed rule is
based on the Agency’s data and experience,

recommendations from the NIOSH report, research on
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available and developing technology and the
regulations of several states.

Before 1 start to discuss the proposal,
I want to reiterate and underscore an important mine
emergency principle embodied by both MSHA and the
mining community, and it is a principle of
longstanding, that in the event of a mine emergency
underground, the first line of defense i1s for the
miner to try to escape. Only i1f escape i1s impossible
would the protections of this proposal be needed.

Under the proposed rule, a refuge
alternative would provide a protected, secure space
with an isolated atmosphere that creates a life-
sustaining environment to protect miners and assist
them with escape in the event of a mine emergency.
The proposal allows the use of several types of
refuge alternatives and includes requirements that
the manufacturer or third party test a refuge
alternative and its components prior to obtaining
MSHA approval.

Under the proposal, three types of
refuge alternatives would be allowed: a pre-
fabricated self-contained unit; a secure space

constructed in place; and materials pre-positioned
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for miners to use to construct a secure space.

Some of the major provisions of the
proposed rule are:

Refuge alternatives would need at least
15 square feet of floor space and 60 cubic feet of
volume per person.

The capacity of refuge alternatives near
the working section would be the maximum number of
persons that could be expected to work in the area.

The capacity of refuge alternatives 1in
an outby area would be the maximum number of persons
assigned to work iIn the area.

Refuge alternatives would be located
between 1,000 feet and 2,000 feet from the working
face and where mechanized mining equipment iIs being
installed or removed.

For outby areas, refuge alternatives
would be located within 1-hour travel distances;
however, the operator may request, and the district
manager may approve a different location based on an
assessment of risks to persons iIn outby areas.

Refuge alternatives and their components
would need to sustain persons for 96 hours or 48

hours 1f advance arrangements are made for additional
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supplies, particularly, air from the surface. Food,
water, lighting, sanitation, first aid supplies and a
two-way communication system would need to be
provided.

Refuge alternatives approved by states
or by MSHA in the Emergency Response Plan prior to
promulgation of the final rule would be allowed until
replaced, or a 10 year maximum; and refuge
alternative components approved by states or by MSHA
in the Emergency Response Plan would be allowed until
replaced, or a 5 year maximum.

The location, capability, and capacity
of refuge alternatives would be addressed in the
written ERP, Emergency Response Plan.

Training of miners to locate, transport,
activate, use, and maintain refuge alternatives would
be iIntegrated into existing quarterly drills and
annual expectations training.

Pre-shift examinations of refuge
alternatives would be required. Refuge alternatives
would need to be shown on mine maps.

MSHA has estimated the economic iImpact
of the proposal and has included a discussion of the

costs and benefits in the preamble and in the
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Preliminary Regulatory Economic Analysis, or the
PREA. The PREA contains estimated supporting data on
costs and benefits.

The preamble addresses the provisions in
the rule and includes a complete discussion of a
number of specific requests for comment. | would
like to briefly mention some of them here. And MSHA
requests comments on:

The estimated service life of pre-
fabricated self-contained refuge alternatives and
estimated service life of components.

The proposed definition for “breathable
oxygen” as 99 percent pure oxygen, with no harmful
impurities, and the proposed definition -- the
proposed minimum of 96 hours of breathable air.

The sources of heat generation within a
refuge alternative, methods for mitigating heat
stress and heat stroke, and methods for measuring
heat stress on persons occupying refuge alternatives.
The proposed rule would require that the apparent
temperature within refuge alternatives in use at full
capacity not exceed 95 degrees Fahrenheit.

And in Footnotes 1 and 2 i1n the

preamble, the reference should have been to the NIOSH
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report as the basis for the Agency’s proposal on
apparent temperature.

Whether a requirement should be added in
the final rule that refuge alternatives be designed
with a means for miners to signal rescuers on the
surface, to assure that rescuers on the surface could
be contacted if the communications systems become
inoperable, and with a means for miners to signal
underground rescuers with a homing device, to assure
that rescuers could detect the trapped miners.

The proposal would require that a refuge
alternative provide a two-way communication facility
that is part of the mine communication system, which
can be used from inside the refuge alternative; and
an additional system as defined in the operator’s
approved ERP.

I would like to clarify that proposed
approval requirements should reflect the same
language as in the proposed safety standards in
75.1600-3.

We also ask for your comment on the
types, sources, and magnitude of lighting needed for
refuge alternatives. On this issue, Footnote 3 1In

the preamble should have cited pages 124 and 25 from
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the August 23rd, 1999 Department of Defense standard.

The proposed minimum space and volume
requirements and the feasibility of using certain
types of refuge alternatives in low seam coal mines.

The proposed minimum flow rate of 12.5
cubic feet per minute of breathable air for each
miner.

The proposed setting for pressure relief
and whether a higher pressure relief should be
required. The proposal would require that fans or
compressors provide positive pressure and an
automatic means to assure that the pressure is
relieved in the refuge alternative at 0.25 psi above
mine atmospheric pressure.

The proposed requirement for carbon
monoxide detectors, for compressors or fans at the
surface and having them provide automatic and visual
alarms 1f carbon monoxide levels in supplied air
exceed 10 parts per million.

The visual damage that would be revealed
during pre-shift examinations. The Agency 1is
concerned with the feasibility and practicality of
having to visually check the status of refuge

alternatives without having to enter the structure or
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break the tamper-evidence seal.

The proposed requirement for locating
refuge alternatives In iInby areas, as well as the
alternate provision discussed in the preamble that
would allow that refuge alternatives iIn these areas
be located up to 4,000 feet from the working face,
depending on mine-specific conditions, if they are
connected to the surface with boreholes.

The proposed approach to the capacity of
refuge alternatives iIn inby and outby areas and the
proposed approach to locating refuge alternatives in
outby areas, including minimum and maximum distances.

We also asked whether the final rule
should contain a requirement that advance
arrangements specified in the ERP include a method
for assuring that there will be suitable means to
connect the drilled hole to the refuge alternative
and that the connection can be made within 10
minutes.

The proposed training requirements for
persons assigned to examine, transport, maintain and
repair refuge alternatives and components and whether
it would be more appropriate to include that

requirement in Part 48.
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The proposed approach to annual
expectations training for miners iIn the construction,
where applicable, activation and use of refuge
alternatives and components. Comments should address
the proposed strategy and the proposed elements of
training.

The Agency is also soliciting comments
on the proposed i1nformation collection requirements.
Please provide comments on all data and assumptions
the Agency used to develop estimates of information
collection burdens, as well as estimates of costs and
benefits.

As you address these provisions -- and 1
cannot underscore this enough -- either In your
testimony to us today or in your written comments,
many of you have heard me say this before, please be
as specific as possible and include in your comments
alternatives, your suggested alternatives, rationale,
rationale for your suggestions, safety and health
benefits to miners, technological and economic
feasibility information, and data to support your
comments.

The Agency will use this information to

help evaluate the requirements in the proposal and
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produce a final rule that will improve safety and
health for underground coal miners 1n the event of a
mine emergency in a manner that is responsive to the
needs and concerns of the mining public.

The hearing, as many of you know, will
be conducted in an informal manner and formal rules
of evidence will not apply. The panel may ask
questions of the witnesses and the witnesses may ask
questions of the panel.

MSHA will make a transcript of the
hearing available on the Agency’s website within one
week of the hearing. And I underscore that, too,
within one week of the hearing. As most of you know,
time will be of the essence. | underscore that,
again. Time will be of the essence in developing the
final rule, which must be finalized by December 31,
2008.

IT you wish to present written
statements or information today, please clearly
identify your material and give i1t to court reporter.
You may submit copies following the hearing by any of
the methods identified in the proposal.

We ask that everyone in attendance sign

the attendance sheet, and if you have a hard copy --
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you signed up to speak and have a hard copy or
electronic version of your presentation, we would
appreciate it if you would provide a copy to the
court reporter.

We will now begin, and if you would
please begin by clearly stating your name and
organization and spelling your name for the court
reporter, this will ensure that we have an accurate
record.

At this point we will begin today"s
hearing, and our first speaker 1s Ron Wooten,
Chairman, West Virginia Mine Safety Technology Task
Force. And he has a panel -- excuse me. Okay. Jim
Dean, co-chairman and Randy Harris, Consultant, West
Virginia Mine Safety Technology Task Force.

MR. WOOTEN: Thank you very much, Ms.
Silvey. My name is Ron Wooten, W-o-o-t-e-n, and I am
the Director of the West Virginia Office of Miners
Health Safety and Training. As such, | also serve as
the statutory chairman of the West Virginia Mine
Safety Technology Task Force.

It is Iimportant that 1 point out here
that the lion®"s share of the work performed by this

Task Force has been and is being done by the co-
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chairman, Jim Dean, and the other members of the Task
Force.

Jim Dean is the former acting director
of the Office of Miners® Health Safety and Training
and the fTirst chairperson of this Task Force.

In addition to Co-Chairman Dean and
others on the Task Force, I am accompanied by Mr.
Randall Harris, who has served as consultant to the
agency and the Task Force since early in 2006.

It is a pleasure for us to appear before
you today to share our thoughts on Proposed 30 CFR,
Part 7 and 75 regarding refuge alternatives.

Following the tragic events of January
2006 at the Sago and Aracoma mines, legislation was
passed by the West Virginia legislature and signed by
Governor Manchin in record time. The Task Force
evolved following this enactment. 1 will leave
details of the establishment of the Task Force and
the details of the deliberations of the Task Force to
Jim Dean and Randy Harris.

Suffice it to say that in my mind the
establishment, the deliberations, the unprecedented
cooperation and, finally, the work products of this

group were truly remarkable. 1[It is important to
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remember that this group worked diligently to meet
the established timelines at a time and during a
period of intense pressure, that being immediately
following the tragedies at Sago and Aracoma.

I was neither with the Agency nor the
Task Force during this time, but their work is
deserving of my respect and gratitude, as well as
that of every West Virginian and all throughout the
country who exhibited concern for mine safety.

Before 1 introduce Jim, let me further
add that i1t the West Virginia coal industry, working
with the Task Force that initiated that giant first
step to require emergency shelters in the coal mines
of West Virginia, following decades of 1naction by
state and federal governments, even though Congress
directed the Mining Enforcement and Safety
Administration to take such action following
enactment of the Federal Coal Mine Health and Safety
Act of 1969.

Congress again gave the same
instructions to the Federal Mine Safety and Health
Administration following passage of the Federal Mine
Safety and Health Admin®s Act of 1977.

Not until the West Virginia coal
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industry and this Task Force came together on a
compromise over additional self-contained, self-
rescuers did shelters become a regulatory reality
anywhere in this country.
At this point 1 would like to introduce

Jim Dean, from the Task Force, and any other Task
Force members who may be present here today, to
present additional comments. Mr. Harris will then

follow Mr. Dean. At the conclusion of Mr. Harris-”

presentation, | have a few closing remarks.
Jim Dean.
MR. DEAN: Thank you, Ron, Ms. Silvey

and the panel members. My name is Jim Dean, D-e-a-n.
And the purpose of my providing comments is that |
believe MSHA has missed the point in proposing rules
on refuge alternatives, especially in regard to
emergency shelters and 1s either unaware or has
chosen to ignhore the process at which rules were
developed by West Virginia.

I would like to state that my comments
here today represent my own views and opinions,
having served as the Acting Director of the West
Virginia Office of Miners Health Safety and Training

from February of 2006 through September of that year.
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During that time, as Ron has mentioned,
I was the original chairman of the West Virginia Mine
Safety Technology Task Force, which 1 currently co-
chair with Director Ron Wooten. 1If the panel has any
questions they may be forwarded to me in writing.

Other Task Force members include three
individuals representing labor nominated by the
United Mine Workers of America and three
representatives representing industry nominated by
the West Virginia Coal Association, with all members
being appointed by Governor Joe Manchin and confirmed
by the West Virginia Senate. They are, representing
labor, Ted Hapney. Gary Trout, and Steve Webber and
representing industry, Dale Birchfield, Terry Hudson,
and Todd Moore.

Again, as a matter of background, 1
served as the Interim Director of the West Virginia
Office of Miners Health Safety and Training from
February 14th, 2006 until September 21st. As the
Director, | also served as the Chairman of Task Force
and the Board of Coal Mine Health and Safety.

As you know, the West Virginia
legislature approved WV Senate Bill 247 on January

the 23rd, 2006, following the tragic accidents with
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14 fatalities occurring at Sago and Aracoma.
Governor Manchin approved this legislation the
following day.

Senate Bill 247 required the Director o
the Office of Miners Health Safety and Training to
promulgate rules to define and implement the
provisions of Senate Bill 247.

This action began a series of public
policy reforms of mine safety in an effort to create
effective solutions to issues surrounding better
response following a disaster. It also placed West
Virginia in a leadership position for change in mine
safety reform, in the absence of national standards,
on many areas of technology that were not widely
understood by all individuals working in the mining
industry.

The original Emergency Legislative Rule
filed by the Office of Miners Health Safety and
Training was on February the 1st, 2006, which
addressed storage caches of SCSRs, strobe lights and
lifelines, wireless communication devices, and
wireless tracking devices, which almost all required
purchase orders or plans within 30 days of

notification of approval of these devices by the

f
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Director.

Of key i1mportance and relevance was the
requirement in this version of the emergency rules
for 16 SCSRs per person iIn a section cache, 1In
addition to other SCSRs contained outby for
breathable air. 1 have included this as Attachment 1
to our comments.

For a section with 10 workers, this
would have required a total of 160 SCSRs to be
present in a section cache.

For the Ocenco EBA 6.5 at 8 Ilbs -- and,
again, that"s the donned weight per unit -- would
represent 1,280 pounds total or 128 pounds of SCSRs
per person. For the CSE SR100 at 5.7 lIbs of carried
weight, this would have been somewhat better at 912
pounds total or about 91 pounds per person.

This existing requirement and the need
for a better alternative for providing a breathable
atmosphere for trapped miners became the iImpetus for
requiring shelters in West Virginia.

During this time, many concerned
individuals from labor, industry and technology
vendors were working and providing input to better

refine these emergency rules. Several of these
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individuals and others began working with me as the
Acting Director and eventually were named as WV Mine
Safety Technology Task Force members.

There was also a great deal of
discussion regarding mine shelters after the
successful rescue of 72 potash miners on January the
30th, 2006 at the Esterhazy potash mine 1in
Saskatchewan, Canada.

During these discussions, a
representative of industry, Chris Hamilton from the
West Virginia Coal Association, suggested that
emergency shelters be considered as an alternate
means of providing the sustaining air that would be
provided by the sixteen SCSRs per person in the
section cache. Individuals from both labor and
industry agreed that, based on manufacturers® initial
input, this seemed to be a means that would
successfully provide the atmosphere that could
sustain life for a trapped miner and that further
definition and creation of standards needed to be
developed.

The revised version of these emergency
rules dated February the 27th, 2006 provided for the

use of emergency shelters and chambers in lieu of 16
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SCSRs per person on the section, which 1°ve attached
as Attachment 2. This version of emergency rules
also required the Director to establish the Mine
Safety Technology Task Force within 7 days of the
effective date of the rules, with, again, three
representatives from labor and three from industry
and chaired by the Director.

This rule required all actions of the
Task Force to be unanimous and directed the Task
Force to commence a study, working with the Director,
to determine the commercial availability and
functional and operational capability of SCSRs,
emergency chambers and shelters, wireless
communication devices and wireless tracking devices.

These rules also required the Task Force
to provide the Director with a written report
summarizing its findings on these i1tems and related
safety measures. The report was also to include the
Task Force findings and recommendations regarding
implementation, compliance and enforcement of these
requirements.

As the Acting Director, 1 announced the
names of the members of the Task Force on March the

9th, 2006 and appointed Randall Harris as technical
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advisor and facilitator. The group held its first
meeting on March 13th and met a total of 36 full days
between March 13th and May 25th of 2006. The Task
Force met in open public forum with experts from
industry, labor, MSHA, NIOSH and other regulators, as
well as academia at fTive different locations
throughout the State to facilitate participation in
the open public meetings. In addition,
representatives of the Task Force visited various
vendors, research institutions, and underground
mines.

I can definitely say that the State of
West Virginia, through this Task Force’s efforts,
reached out to MSHA, NIOSH, various manufacturers,
and other countries for assistance, information and
advice before setting standards for shelters and
other areas iIn that report. We also included
inviting employees from MSHA and NIOSH to observe and
participate In various meetings sponsored by the
agency. This also included inviting those people to
approval group meetings for various shelter
manufacturers following the finalization of WV’s
shelter rules.

A list of organizations consulted and
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whose material was reviewed during Task Force
deliberations and writing of the report may be found
on pages 112-113 of the final report.

The resulting final rules approved by
the WV legislature may be found on the West Virginia
Office of Miners Health Safety and Training’s
website, which I°ve included as Attachment 3. This
document outlines the requirements for emergency
shelters as it was primarily defined in the amended
emergency rules filed June 9th, 2006 with the West
Virginia Secretary of State’s Office following the
public hearing.

This document also went through the
Legislative Rule Making Committee and was authorized
by the West Virginia state legislature. This
authorization was cited iIn Section 64-10-1(a) of
House Bill 2670, which was passed March 10th, 2007
and later approved by Governor Manchin on March 28th,
2007 .

Again, the technical advisor and
facilitator was Randy Harris. The final Task Force
report, which was issued on May the 29th, 2006 may
also be found on the Office of Miners Health Safety

and Training’s website, which I"ve included as
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Attachment 4.

It"s important to note that the WV Board
of Coal Mine Health and Safety endorsed the Task
Force report and its recommendations unanimously in a
letter dated May the 30th, 2006, which I"ve included
as Attachment 5. This Board is also composed of
equal representatives from labor and industry and 1is
statutorily charged with the review of all serious
and fatal accidents and devotes its time toward
promulgating rules to prevent fatal accidents and
injuries.

Many believed the Task Force would not
be able to agree on its recommendations. Through the
process developed, the support of upper management of
the entities being represented, both the United Mine
Workers of America and the industry and the character
of those involved, all recommendations of the Task
Force were unanimous and formed the basis for the
final rules which are referenced above.

It 1s my opinion that this approach of
including representatives of the groups most
affected, who are closest to the issue, in the
initial development of public policy can provide the

most effective solutions to the problems being
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addressed.

We concluded that the first and
preferred option for miners In an emergency is to
escape without delay. However, it was found that
options existed to provide the primary function of an
emergency shelter and chamber which is designed to
potentially sustain life after a major underground
event, such as an explosion, where escape i1s cut off.
We developed recommended minimum requirements for the
emergency shelter and chamber and its use.

In developing recommendations, we
reviewed summaries of mine accidents that resulted iIn
barricading miners and developed a scenario. The
scenario used i1s of an accident in which miners
within 1,000 feet of the working face have survived a
methane explosion. Our scenario does not include
secondary explosions or on-going fires in the
immediate area.

The scenario did not address these
issues because there was complete agreement at that
time that nothing would be capable of surviving these
events in close proximity. The miners will have made
every attempt to exit and found all escape ways

impassable. As a last resort, they have been forced
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to return to the shelter or chamber to awailt rescue.

In our scenario, miners approaching the
emergency shelter and chamber may have consumed much
of their SCSR time, be exhausted from escape
attempts, with some i1njured and all under great
stress. In this condition, the miners will need to
be protected by the shelter or chamber within minutes
of reaching i1t and for a period of at least 48 hours.

We should note that under WV rules, the
section cache of SCSRs contains two SCSRs per person
in addition to the one being worn, and that"s three
in the case of M20s being worn, which is a 20 minute
device.

It"s also Important to note that during
our deliberations and prior to setting standards for
shelters, we believed that there is little chance of
an explosion or fire occurring at a face that would,
number one, prevent escape for surviving miners and,
two, have surviving miners to benefit from an
emergency shelter if an explosion were to occur
greater than 15 psi.

After reviewing the proposed MSHA
regulation, 1 believe that MSHA has missed this

important point in crafting the regulation and
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appears to be more interested in protecting the
shelter, rather than looking realistically and solely
at protecting the miner.

Given the background process |l°ve just
described, 1 am concerned about areas that
significantly deviate and conflict with West
Virginia’s program on emergency shelters.

As you know, West Virginia is the
leading underground coal producing state in the
nation. This program has been in place since June
the 9th, 2006, and i1s viewed by some as the model
program in the industry, with many states accepting
it, including MSHA, for breathable air. This program
IS nearing complete implementation and will probably
be completed by the end of MSHA’s rulemaking on
refuge alternatives that end this year or early in
2009.

We"ve discussed many times that if we
have overlooked some aspect or applied some incorrect
logic that might endanger a surviving miner, every
single member would agree to work to change that
standard. We also agreed that changing standards
just to be different is unnecessary. This would

delay the implementation process and deployment of
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shelters underground.

I am also very concerned about the
apparent lack of MSHA”s communication with our state
in the initial drafting of these proposed rules.

In reading the proposed rule by MSHA,
there appears to be some conflicting statements on
the use of the a refuge alternative or shelter. On
page 34142, Section 705 -- or excuse me -- Section
7.501 it states that, quote, “Under the proposal
refuge alternatives could also be used to facilitate
escape by sustaining trapped miners until they
receive communications regarding escape options.*

The concern is that this statement seems
to encourage that the refuge alternative be the first
place to go until someone either contacts them or
arrives to rescue them, while in several other
locations of the proposed rule 1t states that refuge
alternatives are a last resort.

I personally know of no US coal miner
that 1s in favor of a refuge alternative being the
first place to go and discuss an escape strategy.
They should already know their strategy. | believe
that 1f the unit was deployed and systems activated

it would shorten the designed service time and 1
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strongly encourage MSHA to consistently refer to
refuge alternatives and their use as a last resort
option in instances that previously would have called
for barricading.

I am pleased to see that the proposed
rule appears to grandfather state approved units to
meet the requirements of the proposed rule. 1 would
ask MSHA to consider 1f there needs to be any
difference from WV’s program. | can understand why
there may a need for specifications to accommodate
for regional ambient temperatures, but ask that you
consider this program as a model for the nation.

IT there are significant regional
differences and this is not possible, it is
imperative that the final rule clearly and
unconditionally accept current state approved units
as meeting all requirements of MSHA’s rule on refuge
alternatives and extends for the life of the units,
with a ten year maximum.

We have previously discussed the service
life with manufacturers and generally concur with the
estimated service life of pre-fabricated or portable
shelters of approximately 10 years, with 5 years for

most of the components; some may be longer, others
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may be shorter.

I would also strongly encourage MSHA to
allow for a period if a unit was damaged during
normal handling or by a roof fall to accept those
units as well. Some mines are discussing ordering
spare units that could be utilized in such a case to
quickly provide the needed protection in case of
damage. It"s my opinion these should meet the
requirement for the full ten-year period.

A phase in time for units meeting the
final rule should be addressed that when new
replacement units meeting MSHA”s final rule are
readily available for delivery. Units ordered after
that time would be required to meet the final rule
requirements. Readily available could he defined as
something as short or as long as one week delivery
time from order and could be confirmed by contacting
the manufacturer. This change would allow for this
protection to be available for miners if a unit were
damaged and allow for the development of the next
generation of this technology that will be required
by the proposed rule.

I believe that 1t"s Important to note

that there are mainly two primary types of portable
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shelters approved in West Virginia; inflatable and
steel or rigid units. There are advantages and
disadvantages to each in the areas of
transportability, simplicity of use in a wide variety
of seam characteristics and reported functionality.

MSHA should be as flexible as possible
in allowing mines and miners to select an option and
not be swayed as vendors try to sell their product
by, in some cases, criticizing their competitors.
It s also my opinion that in no way should MSHA force
the purchase of one shelter over another just because
it"s available.

In our original deliberations, we
discussed applying minimum area per person
requirements and decided to allow other factors,
mainly temperature and storage are of necessary
components, to drive the size of emergency shelters.
In my opinion this performance-based standard is the
right approach rather than specifying a value for
comfort or something arrived at by taking information
out of context, such as square footage and volume
requirements for radiation fallout shelters for
families.

We conducted an extensive review of past
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incidents where barricading may have been
implemented. 1In the final report we cite, "From 1940
to 1980 US Bureau of Mines reported that 127 miners
survived behind barricades while 40 died."”™ Each
accident was unique and the reporting was not
consistent, making it difficult to draw statistical
conclusions. However, of those that discussed
duration, the maximum was 54 hours at the Belva No. 1
mine in 1954 and the least was 4 hours at the
Pocahontas 31 mine in 1957. The majority were in the
20-30 hour range. Based on i1ts findings, the Task
Force set a minimum duration of 48 hours.

On Table 4, page 22 of the 2007 Foster
Miller Phase 11 Chapter 3 study, which 1*"ve i1ncluded
as Attachment 6, which I believe was commissioned by
NIOSH under the MINER ACT, in which they examined a
total of twelve past mining disasters where refuge
stations would have had a positive impact, that is,
saved lives. Table 4 indicates that in all but one
of the twelve cases that rescuers would have made
contact with trapped miners within 48 hours or less.

I point this out only to indicate that
there 1s a substantial safety factor iIn the present

96 hours and then as time increases, so does the
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complexity of sustaining those trapped miners.

I believe that there have been
substantial changes iIn the number of mine rescue
teams since 2006, which will reduce the time for
response. There has been a substantial increase in
the number of SCSRs and their distribution along
escape ways. There have also been substantial
improvements in training so that miners better
understand their escape options and many other
improvements, which collectively will substantially
reduce the miners® need to barricade, as well as
reduce mine rescue response time.

I also believe it is important to note
that prior to 2006, as regulatory agencies, we
essentially required a few basic tools, boards and
brattice cloth for constructing barricades as
illustrated in 30 C.F_.R. 875.1100-2 (i)(l), which is
the quantity and location of firefighting equipment
and emergency materials, which requires mine
operators to have emergency materials readily
available, not exceeding 2 miles from each working
section.

These emergency materials include

boards, brattice cloth, nails, tools, et cetera, for
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mine emergency situations. [In an emergency, these
materials would be used for providing emergency
barricades and for controlling or restoring
ventilation controls, end quote. This was the
standard since the passage of the 1969 Mine Act, for
approximately 39 years.

Since 2006, we have been focused on
providing a breathable atmosphere for trapped miners
and I believe that everyone should not lose sight of
that goal. We, collectively, have made significant
progress. The Foster Miller Chapter 3 study
previously introduced as Attachment 6 on page 18
states explosions occurring right at working faces
killed all or some of the affected section miners
instantly in most cases, while face area miners were
not killed instantly in most cases of explosions
occurring away from the face. |In cases of
particularly violent outby explosions, Scotia, Jim
Walters and Finley, for example, face area miners
still died instantly from the explosions.

While the original Task Force report
recommended that shelters be placed iIn crosscuts, we
deliberated that this may not be valid due to the

view that most incidents that would prevent escape
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would occur in outby locations and, therefore, it was
not included in the final WV rules. We have since
discussed the probability of damage occurring through
normal handling tying to place them iIn crosscuts
being much greater than the probability of a miner
being capable of surviving an event that would damage
a shelter designed to withstand a 15 psi event.

We communicated this to Mr. Kohler at
NIOSH in writing, which I*"ve included as Attachment
7.

I would like to request that MSHA
explain why they have deviated from their stated
requirements for breathable air to date of requiring
3 times purge air and the proposed requirement in
7.505(3) (i) on page 34168 of the proposed rules,
which states, quote, "The airlock shall be designed
for multiple uses to accommodate the structure®s
maximum occupancy.” This Is vague and it should not
be.

IT 1t 1s a refuge alternative rated for
