1219- 0065
Supporting Statenent

30 CF.R 88 44.9, 44.10, and 44.11 Petitions for Mdification of
Mandatory Safety Standards - Pertains to all nines.

A. Justification

1. Explain the circunstances that make the collection of information
necessary. ldentify any |legal or administrative requirenents that necessitate
the collection. Attach a copy of the appropriate section of each statute and
regul ati on nmandating or authorizing the collection of infornation.

Section 101(c) of the Federal Mne Safety and Health Act of 1977
(Mne Act), 30 U S.C. 8 811(c), provides that a m ne operator or
a representative of mners may petition the Secretary to nodify
the application of a nmandatory safety standard. A petition for
nodi fication may be granted if the Secretary of Labor (Secretary)
determnes (1) that an alternative nmethod of achieving the
results of the standard exists and that it will guarantee, at al
times, no |l ess than the sane nmeasure of protection for the mners
affected as that afforded by the standard, or (2) that the
application of the standard will result in a dimnution of safety
to the mners affected.

Under 30 CF.R 8 44.9, mne operators nust post a copy of each
petition for nodification concerning the mne on the nmne's
bull etin board and maintain the posting until a ruling on the
petition becomes final. This applies only to mnes for which
there is no representative of mners.

Under 30 CF.R 8 44.10, detailed guidance for filing a petition
for nodification is provided for the operator of the affected

m ne or any representative of the mners at that mne. The
petition nust be in witing, filed with the Assistant Secretary
of Labor for Mne Safety and Health, and a copy of the petition
served by the filing party (the m ne operator or representative
of mners) on the other party.

Under 30 CF.R 8§ 44.11(a), the petition for nodification nust
contain the petitioner's nane and address; the nmiling address
and mne identification nunber of the mne or mnes affected; the
mandat ory safety standard to which the petition is directed; a
conci se statenent of the nodification requested and whet her the
petitioner (1) proposes to establish an alternate nethod in |ieu
of the mandatory safety standard, or (2) alleges that application
of the standard will result in dimnution of safety to the mners
affected, or (3) requests relief based on both grounds; a
detail ed statenent of the facts that show the grounds upon which



a nodification is clainmed or warranted; and, if the petitioner is
a mne operator, the identity of any representative of mners at
the affected m ne.

2. I ndi cate how, by whom and for what purpose the information is to be used.
Except for a new collection, indicate the actual use the agency has nmade of the
information received fromthe current collection

Pronptly upon receipt of a petition, MSHA publishes a notice in
the Federal Register advising interested parties that they may
provi de coments or other relevant information on the proposed
nodi fication. Thereafter, MSHA conducts an investigation to
determne the nerits of the petition for the purpose of deciding
whet her or not to grant it and, if granted, whether there is a
need for any additional terns or conditions.

3. Descri be whether, and to what extent, the collection of information

i nvol ves the use of autonmmted, electronic, nechanical, or other technol ogica
coll ection techniques or other fornms of infornmation technology, e.g., permtting
el ectroni ¢ subm ssion of responses, and the basis for the decision for adopting
this neans of collection. Also describe any consideration of using information
technol ogy to reduce burden.

In order to conply with the Governnent Paperwork Elimnation Act,
m ne operators nmay retain the records in whatever nethod they
chose, which may include utilizing conputer technol ogy.

4, Describe efforts to identify duplication. Show specifically why any
simlar information al ready avail able cannot be used or nodified for use for the
pur poses described in Item 2 above.

A petition for nodification is unique to each mne. There is no
simlar or duplicate information that could be used. Also, the
specific information required in a petition is readily avail able
to the petitioner.

5. If the collection of information inpacts small businesses or other snal
entities (Item5 of OVMB Form 83-1), describe any nethods used to mnimze burden

The provisions of the Federal M ne Safety and Health Act of 1977
(Mne Act) and the regul ati ons pronul gated thereunder apply to
al | operations, regardless of size, because accidents, injuries,
and illnesses occur at all mnes. Congress intended that the | aw
be enforced at all mning operations within MSHA's jurisdiction
regardl ess of their size, and that information collection and
recor dkeepi ng requirenents be consistent with efficient and
effective enforcenent of the Act. See. S. Rep. 181, 95th Cong.,
1st Sess. 28 (1977). However, Congress did recognize that smal
operations may face problens in conplying with sone provisions of
the Mne Act. Section 103(e) of the Mne Act directs the



Secretary of Labor not to inpose an unreasonabl e burden on small
busi nesses in obtaining any information under the Act.

Accordi ngly, the agency takes this into consideration when

devel opi ng regul atory requirenments, and when appropriate and
consistent wth ensuring the safety and health of the nation's
mners, different requirenments for small and | arge operations
exist. See, for exanple, 30 CF. R 88 49.3 and 50.11(b).
However, MSHA does not believe that providing separate and
distinct information collection requirenents for small mnes in
regard to the filing of petitions for nodification would pronote
the Mne Act's objective of ensuring a safe and heal t hf ul
environment for the m ners.

6. Descri be the consequence to Federal programor policy activities if the
collection is not conducted or is conducted |less frequently, as well as any
technical or legal obstacles to reducing burden

Each petition for nodification nmust be investigated by MSHA on a
m ne- by-m ne basis and a decision reached on the nerits. A mne
operator may only request nodification of one mandatory safety
standard per petition. However, a mne operator nay file a
petition for nore than one m ne by show ng that identical issues
of law and fact exist for each m ne.

7. Expl ai n any special circunstances that would cause an information
coll ection to be conducted in a manner:

1 requiring respondents to report infornation to the agency nore often
than quarterly;

requi ring respondents to prepare a witten response to a collection
of information in fewer than 30 days after receipt of it;

requiring respondents to submt nore than an original and two copies
of any docunent;

requi ring respondents to retain records, other than health, nedical
governnent contract, grant-in-aid, or tax records for nore than
three years;

in connection with a statistical survey, that is not designed to
produce valid and reliable results that can be generalized to the
uni verse of study;

requi ring the use of a statistical data classification that has not
been revi ewed and approved by OVB

that includes a pledge of confidentiality that is not supported by
authority established in statute or regulation, that is not
supported by disclosure and data security policies that are

consi stent with the pledge, or which unnecessarily inpedes sharing
of data with other agencies for conpatible confidential use; or



requiring respondents to submit proprietary trade secret, or other
confidential information unless the agency can denonstrate that it
has instituted procedures to protect the information's
confidentiality to the extent permtted by |aw.

While there is no specific requirenment that petitions for

nodi fication be maintained for nore than three years, a copy of
the petition nmust be kept at the mine and a copy posted at the
m ne bulletin board for as long as the petition is in effect.

O herwi se, the requirenments under these standards are consi stent
with the general information collection guidelines in 5 CF. R

§ 1320. 5.

8. If applicable, provide a copy and identify the data and page nunber of
publication in the Federal Register of the agency's notice, required by

5 CFR 1320.8(d), soliciting comments on the information collection prior to

subni ssion to OVMB. Summarize public coments received in response to that notice
and descri be actions taken by the agency in response to these comments.
Specifically address conments received on cost and hour burden

Describe efforts to consult with persons outside the agency to obtain their views
on the availability of data, frequency of collection, the clarity of instructions
and recordkeepi ng, disclosure, or reporting format (if any), and on the data

el ements to be recorded, disclosed, or reported.

Consul tation with representatives of those fromwhominfornmation is to be
obt ai ned or those who nust conpile records should occur at |east once every 3
years -- even if the collection of information activity is the same as in prior
periods. There may be circunstances that nmay preclude consultation in a specific
situation. These circunstances shoul d be expl ai ned.

MSHA wi || publish the proposed information collection

requi rements in the Federal Register, notifying the public that
these information collection requirenents are being reviewed in
accordance with the Paperwork Reduction Act of 1995, and giving
I nterested persons 60 days to submt comrents.

9. Expl ai n any decision to provide any paynent or gift to respondents, other
than remunerati on of contractors or grantees.

MSHA has nade no decision to provide paynent or gifts to the
respondents identified by this collection.

10. Descri be any assurance of confidentiality provided to respondents and the
basis for the assurance in statute, regulation, or agency policy.

There is no personal information requiring confidentiality.

11. Provide additional justification for any questions of a sensitive nature,
such as sexual behavior and attitudes, religious beliefs, and other natters that
are comonly considered private. This justification should include the reasons
why the agency considers the questions necessary, the specific uses to be nade of



the information, the explanation to be given to persons formwhomthe information
is requested, and any steps to be taken to obtain their consent.

There are no questions of a sensitive nature.

12. Provi de estimates of the hour burden of the collection of information. The
st at enent shoul d:

1 I ndi cate the nunmber of respondents, frequency of response, annua
hour burden, and an expl anati on of how the burden was esti nated.
Unl ess directed to do so, agencies should not conduct specia
surveys to obtain information on which to base hour burden
estimates. Consultation with a sanple (fewer than 10) of potentia
respondents is desirable. |If the hour burden on respondents is
expected to vary widely because of differences in activity, size, or
conpl exity, show the range of estimated hour burden, and explain the
reasons for the variance. Generally, estinmates should not include
burden hours for custonary and usual business practices.

If this request for approval covers nore than one form provide
separate hour burden estinmates for each form and aggregate the hour
burdens in Item 13 of OVB Form 83-1

Provi de estimates of annualized cost to respondents for the hour
burdens for collections of information, identifying and using
appropriate wage rate categories. The cost of contracting out or
payi ng outside parties for information collection activities should
not be included here. Instead, this cost should be included in
Item 13.

According to MSHA records, an average of 140 petitions for

nodi fication per year were received during the last three years.
It is estimated that approximately 110 of those petitions were
prepared by m ne operators. MSHA estimates that it takes a m ne
operator approximately 40 hours to prepare a petition for

nodi ficati on:

Bur den hours:
110 petitions x 40 hours/petition = 4,400 hours
Bur den hour cost:

4,400 hours x $40 per hour (estinmated)
wage rate of m ne nanagenent personnel)= $176, 000

MSHA bel i eves that the burden on m ne operators to post copies at
the mne is mnimal and has assigned no cost burden to these
requi renents.

13. Provide an estimate of the total annual cost burden to respondents or
recordkeepers resulting fromthe collection of information. (Do not include the
cost of any hour burden shown in Itens 12 and 14.)

5



The cost estinmate should be split into two conponents: (a) a tota
capital and start-up cost conponent (annualized over its expected

useful life); and (b) a total operation and mai ntenance and purchase
of services conponent. The estinmates should take into account costs
associ ated with generating, maintaining, and disclosing or providing

the information. Include descriptions of nmethods used to estinate
maj or cost factors including systemand technol ogy acqui sition
expected useful life of capital equi pnment, the discount rate(s), and
the tinme period over which costs will be incurred. Capital and

start-up costs include, anobng other itens, preparations for
collecting informati on such as purchasi ng conputers and software;
noni toring, sanpling, drilling and testing equi pnment; and record
storage facilities.

If cost estimates are expected to vary w dely, agencies should
present ranges of cost burdens and explain the reasons for the
variance. The cost of purchasing or contracting out information
coll ection services should be a part of this cost burden estinmate.
I n devel opi ng cost burden estinmates, agencies may consult with a
sanpl e of respondents (fewer than 10), utilize the 60-day pre-OVB
subm ssi on public coment process and use existing econonic or
regul atory inpact analysis associated with the rul emaki ng contai ni ng
the information collection, as appropriate.

Ceneral ly, estimates should not include purchases of equi pment or
services, or portions thereof, made: (1) prior to Cctober 1, 1995,
(2) to achieve regulatory conpliance with requirenents not
associated with the information collection, (3) for reasons other
than to provide informati on or keep records for the governnent, or
(4) as part of customary and usual business or private practices.

MBHA estimates that approximtely 30 petitions for nodification
wer e prepared by independent |egal counsel, and that it takes
approximately 40 hours to prepare a petition:

30 petitions x 40 hours/petition = 1, 200 hours
1,200 hours x $125 per hour (estimated
sal ary of |egal counsel) = $150, 000

Estimated nmailing costs for petitions for nodification:
140 petitions x $3 per petition = $ 420

14. Provi de estinmates of annualized cost to the Federal government. Also
provi de a description of the nethod used to estimate cost, which should include
quantification of hours, operational expenses (such as equi pnment, overhead,
printing, and support staff), and any other expense that woul d not have been
incurred without this collection of information. Agencies also may aggregate
cost estimates fromltens 12, 13, and 14 in a single table.

MBHA estimates that the initial processing and preparation of a
Federal Register notice announcing that a petition for



nodi fi cation has been filed by a m ne operator takes an
adm nistrative staff person approximately three hours to prepare:

140 notices x 3 hours/notice = 420 hours

420 hours x $20 per hour (estimated sal ary
of MSHA adm nistrative staff
(GS 11/ 4) person)) = $ 8,400

Mai | i ng costs:
140 notices x $3 per notice = $ 420

The cost for publication of the notice of receipt and summary of
petitions granted in the Federal Register is approximtely $126
per colum. Petition-related notices average 3 petitions per
col um.

140 petition notices x 0.33 colums/notice
x $126 per col um = $ 5,822

O the 140 petitions for nodification that are filed, MSHA
estimates that 85% of those (119) are approved. The cost of
publ i shing notices of approved petitions is as foll ows:

119 petition notices x 0.33 colums/notice
X $126 per col um = $ 4,948

The investigation and preparation of the investigative report for
each petition for nodification filed with MSHA takes an inspector
approxi mately 24 hours. Travel expenses are not included because
i nspectors are at mnes frequently.

140 investigations x 24 hours
per investigation = 3,360 hours

3,360 hours x $24 per hour (average hourly rate
for a m ne inspector) = $80, 640

Mai | i ng costs:

140 investigative reports x $3
per report = $420

MSHA estimates that review of the petition for nodification and
i nvestigative report, and preparation of a proposed deci sion
takes a staff attorney approximately 1.25 hours per petition for



hal f of the petitions submtted, and approximately 8 hours per
petition for the remaining petitions.

70 petitions x 1.25 hours/petition = 88 hours
70 petitions x 8 hours/petition = 560 hours
Tot al = 648 hours
648 hours x $28 per hour (average hourly
rate for staff attorney) = $18, 144
15. Expl ain the reasons for any program changes or adjustnents reporting in

Items 13 or 14 of the OVB Form 83-1

The change in burden hours (from 6,400 to 4,400 hours) is due to
a reduction in the nunber of petitions filed (from217 to 140)
and the fact that 30 of the 140 petitions filed were prepared by
i ndependent | egal counsel. Accordingly, the burden for the 30
petitions is accounted for initem13 as a cost to the mne
oper at or.

16. For collections of information whose results will be published, outline
pl ans for tabulation, and publication. Address any conplex anal ytical techniques
that will be used. Provide the tinme schedule for the entire project, including

begi nni ng and endi ng dates of the collection of infornation, conpletion of
report, publication dates, and other actions.

The results fromthe informati on gathered fromthis collection
wi |l not be published except for a notice of receipt and a notice
summari zing petitions granted as discussed in Itenms 2 and 14.

17. I f seeking approval to not display the expiration date for OVB approval of
the information collection, explain the reasons that display would be
i nappropri ate.

MSHA is not seeking approval to not display the date.

18. Expl ai n each exception to the certification statenent identified in
Item 19, "Certification for Paperwork Reduction Act Submission,” of OVB 83-1

There are no certification exceptions identified wwth this
i nformation collection.



